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well as the invaluable support of our academic staff at the University. This increase in 
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without you.  
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and production of high-quality legal writing.  

With that said, I am happy to share with you the outstanding work of my peers, to which I am 

endlessly proud of. Volume 2 of Issue XIII presents valuable contributions to the discourse on 

a wide range of topics ranging from human rights and artificial intelligence to corporate law and 

consumer protection. I sincerely hope you enjoy reading this volume of our academic journal 

as much as my team and I do. 
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GHQHUaO SXbPLVVLRQV 
TKH HVVa\V cRQWaLQHG ZLWKLQ WKLV VHcWLRQ VKRZcaVH WKH ZRUN RI aXWKRUV ZKR KaYH LQGHSHQGHQWO\ 
VXbPLWWHG WKHLU ZULWLQJ IRU SXbOLcaWLRQ. EacK HVVa\ cRQWaLQHG ZLWKLQ KHUHLQ KaV bHHQ VHOHcWHG 
IRU SXbOLcaWLRQ b\ WKH VHOHcWLRQ cRPPLWWHH RI WKH LHLcHVWHU SWXGHQW LaZ RHYLHZ cRQVLVWLQJ RI 
RXU WHaP RI HGLWRUV aQG RXU HGLWRU-LQ-cKLHI. 
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E[SORULQJ WKH DLJLWaO MaUNHWSOacH: AQaO\VLQJ WKH IQIOXHQcH RI OQOLQH 
GaWHNHHSHUV RQ CRQVXPHU PURWHcWLRQ aQG WKH MLVXVH RI DRPLQaQW 
PRVLWLRQV 
AOSHUHQ DRJaQ 

DHSaUWPHQW RI LaZ, UQLYHUVLW\ RI LHLcHVWHU, UQLWHG KLQJGRP 

 

 

IQ WKH G\QaPLc OaQGVcaSH RI WKH GLJLWaO aJH, RQOLQH JaWHNHHSHUV SOa\ a cUXcLaO UROH LQ LQIOXHQcLQJ 
KRZ LQGLYLGXaOV· accHVV, cRQVXPH, aQG LQWHUacW ZLWK LQIRUPaWLRQ aQG VHUYLcHV RQ WKH LQWHUQHW. 
IQGXVWU\ WLWaQV VXcK aV APa]RQ, GRRJOH, aQG ASSOH VLJQLILcaQWO\ VKaSH WKLV GLJLWaO SaUaGLJP, 
VHUYLQJ aV SLYRWaO SOa\HUV LQ UHJXOaWLQJ WKH IORZ RI GaWa, cRPPHUcH, aQG cRQWHQW. TKLV VWXG\ GLUHcWV 
LWV IRcXV WRZaUGV XQGHUVWaQGLQJ WKH VXbVWaQWLaO LPSacW H[HUWHG b\ RQOLQH JaWHNHHSHUV, SaUWLcXOaUO\ 
LQGXVWU\ JLaQWV OLNH APa]RQ, GRRJOH, aQG ASSOH, RQ cRQVXPHU SURWHcWLRQ. TKH LQYHVWLJaWLRQ 
GHOYHV LQWR WKH SRWHQWLaO UHSHUcXVVLRQV RI WKHLU ´GRPLQaQW SRVLWLRQVµ 1, H[SORULQJ KRZ WKHVH 
HQWLWLHV PRXOG WKH Za\V LQGLYLGXaOV· accHVV, cRQVXPH, aQG HQJaJH ZLWK LQIRUPaWLRQ aQG VHUYLcHV 
RQOLQH. FXUWKHUPRUH, WKH HVVa\ aLPV WR SURYLGH a cRPSUHKHQVLYH RYHUYLHZ RI WKH cRQcHSW RI 
RQOLQH JaWHNHHSHUV, LQWURGXcLQJ PaMRU HQWLWLHV LQ WKLV VSKHUH. IW SRVHV a cHQWUaO TXHVWLRQ WKaW ZLOO 
JXLGH RXU H[SORUaWLRQ: HRZ KaYH cRQVXPHUV H[SHULHQcHG WKH LPSacW RI WKHVH RQOLQH 
JaWHNHHSHUV? TKLV LQTXLU\ IRUPV a cULWLcaO SaUW RI RXU aQaO\VLV aV H[aPLQaWLRQ LQIOXHQcHV RI WKHVH 
LQGXVWU\ OHaGHUV RQ WKH GLJLWaO OaQGVcaSH aQG cRQVLGHU WKH LPSOLcaWLRQV IRU cRQVXPHU ZHOO-bHLQJ. 

 

TKH CRQcHSW RI OQOLQH GaWHNHHSHUV 

FXQGaPHQWaOO\, WKH WHUP "RQOLQH JaWHNHHSHUV" UHIHUV WR HQWLWLHV WKaW ZLHOG cRQWURO RU UHJXOaWLRQ 
RYHU accHVV WR GLJLWaO SOaWIRUPV2, VHUYLcHV, aQG cRQWHQW. TKHVH HQWLWLHV acW aV LQWHUPHGLaULHV, 
RUcKHVWUaWLQJ WKH IORZ RI LQIRUPaWLRQ aQG IacLOLWaWLQJ LQWHUacWLRQV ZLWKLQ WKH GLJLWaO UHaOP. AQ LQ-
GHSWK XQGHUVWaQGLQJ RI WKH G\QaPLcV RI RQOLQH JaWHNHHSLQJ LV cUXcLaO IRU cRPSUHKHQGLQJ WKH 
bURaGHU LPSOLcaWLRQV RQ cRQVXPHUV' RQOLQH H[SHULHQcHV. SHYHUaO QRWabOH SOa\HUV KaYH HPHUJHG 
aV cHQWUaO ILJXUHV LQ WKH UHaOP RI RQOLQH JaWHNHHSLQJ. APa]RQ, UHQRZQHG IRU LWV GRPLQaQcH LQ H-
cRPPHUcH, QRW RQO\ GLcWaWHV WKH GLVWULbXWLRQ RI JRRGV bXW aOVR H[HUcLVHV LQIOXHQcH RYHU WKH GLJLWaO 
cRQWHQW PaUNHW WKURXJK SOaWIRUPV VXcK aV KLQGOH aQG YaULRXV VWUHaPLQJ VHUYLcHV. GRRJOH, a 
cRORVVaO VHaUcK HQJLQH, JRYHUQV WKH GLVcRYHU\ RI LQIRUPaWLRQ RQOLQH aQG VKaSHV WKH OaQGVcaSH RI 
GLJLWaO aGYHUWLVLQJ. ASSOH, ZLWK LWV H[WHQVLYH HcRV\VWHP RI GHYLcHV aQG VHUYLcHV, KROGV VZa\ RYHU 
GLJLWaO cRQWHQW aQG aSS GLVWULbXWLRQ cKaQQHOV.  

 

IQ aQaO\VLQJ WKH UROHV RI WKHVH cUXcLaO HQWLWLHV, WKH aLP LV WR cOaULI\ WKH cRPSOH[ PHcKaQLVPV b\ 
ZKLcK WKH\ LPSacW cRQVXPHU H[SHULHQcHV. AW WKH cRUH RI RXU LQYHVWLJaWLRQ OLHV a IXQGaPHQWaO 

 
1 RLcKaUG WKLVK aQG DaYLG BaLOH\, CRPSHWLWLRQ LaZ (O[IRUG UQLYHUVLW\ PUHVV, 9WK HG, 2018) (S.184), 
(accHVVHG 27 DHcHPbHU 2023). 
2 JaQ B�cKHO aQG CKULVWLaQ RXVcKH, "CRPSHWLWLRQ LQ WKH DLJLWaO EcRQRP\: AQ AQaO\VLV RI GaWHNHHSHUV 
aQG RHJXOaWLRQV," (W-PROLc\ PaSHU NR. 26/2020 (K|OQ: IQVWLWXW GHU GHXWVcKHQ WLUWVcKaIW, 2020), (SaJH 
11), aYaLOabOH aW (AccHVVHG 27 DHcHPbHU 2023). 
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TXHVWLRQ: TR ZKaW H[WHQW KaYH LQGLYLGXaOV, ZKR UHSUHVHQW WKH XOWLPaWH HQG-XVHUV RI GLJLWaO 
SURGXcWV aQG VHUYLcHV, bHHQ VKaSHG b\ WKH acWLRQV aQG GHcLVLRQV RI RQOLQH JaWHNHHSHUV? DHOYLQJ 
LQWR WKLV LQTXLU\ QHcHVVLWaWHV aQ H[SORUaWLRQ RI YaULRXV GLPHQVLRQV, LQcOXGLQJ cRQVXPHU cKRLcH, 
accHVV WR LQIRUPaWLRQ, SULYac\ cRQVLGHUaWLRQV, aQG WKH RYHUaOO TXaOLW\ RI RQOLQH H[SHULHQcHV. B\ 
cRQGXcWLQJ a cRPSUHKHQVLYH aQaO\VLV RI WKH LQIOXHQcH ZLHOGHG b\ RQOLQH JaWHNHHSHUV RQ 
cRQVXPHUV, WKH aLP LV WR cRQWULbXWH WR a QXaQcHG XQGHUVWaQGLQJ RI WKH HYROYLQJ GLJLWaO OaQGVcaSH 
aQG LWV LPSOLcaWLRQV IRU LQGLYLGXaOV LQ WKH 21VW cHQWXU\.  

 

TKLV H[aPLQaWLRQ ZLOO VKHG OLJKW RQ WKH LQWULcaWH G\QaPLcV bHWZHHQ cRQVXPHUV aQG RQOLQH 
JaWHNHHSHUV, SURYLGLQJ LQVLJKWV LQWR WKH cKaQJLQJ QaWXUH RI GLJLWaO LQWHUacWLRQV aQG WKHLU 
cRQVHTXHQcHV IRU cRQWHPSRUaU\ VRcLHW\. 

 

AbXVH RI DRPLQaQW PRVLWLRQ 

TKH cRQcHSW RI abXVH RI a GRPLQaQW PaUNHW SRVLWLRQ LV RI cHQWUaO LPSRUWaQcH LQ cRPSHWLWLRQ OaZ. 
A cRPSaQ\'V VWURQJ SRVLWLRQ LQ WKH PaUNHW LV abXVHG caXVLQJ KaUP WR IaLU cRPSHWLWLRQ, 
cRQVXPHUV, aQG LQWHUHVW JURXSV. TKLV SKHQRPHQRQ RccXUV ZKHQ a cRPSaQ\ ZLWK VLJQLILcaQW 
PaUNHW SRZHU RSHUaWHV ZLWKRXW IaLU cRPSHWLWLRQ aQG H[HUcLVHV cRQWURO RYHU cRPSHWLWRUV, 
cXVWRPHUV, aQG WKH HQWLUH PaUNHW. AcWLRQV cRQVWLWXWLQJ aQ abXVH RI a GRPLQaQW SRVLWLRQ H[WHQG 
bH\RQG OHJLWLPaWH cRPSHWLWLRQ, GLVUXSWLQJ WKH SURSHU IXQcWLRQLQJ RI WKH PaUNHW.3

 

 

HLVWRULcaO CRQWH[W aQG IOOXVWUaWLYH CaVHV RI WKH AbXVH RI DRPLQaQW PRVLWLRQ 

TR cRPSUHKHQG WKH JUaYLW\ RI WKH abXVH RI GRPLQaQW SRVLWLRQ, LW LV HVVHQWLaO WR H[aPLQH LWV 
KLVWRULcaO HYROXWLRQ ZLWKLQ WKH IUaPHZRUN RI aQWLWUXVW aQG cRPSHWLWLRQ OaZV. A OaQGPaUN caVH 
VKHGGLQJ OLJKW RQ WKLV cRQcHSW LV WKH MLcURVRIW aQWLWUXVW caVH4 GXULQJ WKH OaWH 1990V aQG HaUO\ 
2000V. MLcURVRIW KaV IacHG accXVaWLRQV RI WaNLQJ aGYaQWaJH RI LWV GRPLQaQW SRVLWLRQ LQ WKH 
RSHUaWLQJ V\VWHP PaUNHW WR VWLIOH cRPSHWLWLRQ, SaUWLcXOaUO\ LQ WKH ZHb bURZVHU bXVLQHVV5. 
CRPbLQLQJ WKH IQWHUQHW E[SORUHU bURZVHU ZLWK WKH WLQGRZV RSHUaWLQJ V\VWHP ZaV cRQVLGHUHG 
aQWL-cRPSHWLWLYH, OHaGLQJ WR OHJaO acWLRQ aQG a VXbVHTXHQW VHWWOHPHQW WKaW SOacHG UHVWULcWLRQV RQ 
MLcURVRIW'V bXVLQHVV SUacWLcHV. 

 

IQ PRUH PRGHUQ cRQWH[WV, WKH EXURSHaQ UQLRQ KaV SOa\HG a SURacWLYH UROH LQ aGGUHVVLQJ caVHV 
RI abXVH RI GRPLQaQcH. GRRJOH IacHG accXVaWLRQV RI KaYLQJ IaYRXUHG LWV SULcH cRPSaULVRQ VHUYLcH 
LQ VHaUcK UHVXOWV, SXWWLQJ cRPSHWLQJ VHUYLcHV aW a GLVaGYaQWaJH. TKH EXURSHaQ CRPPLVVLRQ 
UHVSRQGHG b\ ILQLQJ GRRJOH aQG RUGHULQJ cKaQJHV WR LWV bXVLQHVV SUacWLcHV WR HQVXUH IaLU 
cRPSHWLWLRQ. TKHVH H[aPSOHV SURYLGH cRQWH[W ZKLOVW KLJKOLJKWLQJ WKH cULWLcaO LPSRUWaQcH RI 

 
3 WKLVK aQG BaLOH\ (Q 1) P195. 
4 AULHO E]UacKL, EU CRPSHWLWLRQ LaZ: AQ AQaO\WLcaO GXLGH WR WKH LHaGLQJ CaVHV (BORRPVbXU\ 
PXbOLVKLQJ POc, 7WK HG, 2021) 331. 
5 E]UacKL (Q 4) PaJH 315-317. 
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SUHYHQWLQJ abXVH RI a GRPLQaQW SRVLWLRQ WR PaLQWaLQ cRPSHWLWLRQ, SURPRWH LQQRYaWLRQ, aQG 
SURWHcW cRQVXPHU ZHOO-bHLQJ LQ YaULRXV LQGXVWULHV. AV RXU VWXG\ SURJUHVVHV, ZH ZLOO GHOYH LQWR 
cRQWHPSRUaU\ caVHV, H[aPLQLQJ WKH HYROYLQJ OHJaO aQG UHJXOaWRU\ IUaPHZRUNV GHVLJQHG WR aGGUHVV 
WKLV aQWLWUXVW LVVXH aQG cRQVLGHULQJ WKHLU LPSOLcaWLRQV IRU cXUUHQW aQG IXWXUH PaUNHW G\QaPLcV. 

 

CRQVXPHU PURWHcWLRQ AVSHcWV 

IQ GLVVHcWLQJ WKH LQWULcaWH UHOaWLRQVKLS bHWZHHQ RQOLQH JaWHNHHSHUV aQG cRQVXPHU SURWHcWLRQ, LW LV 
cUXcLaO WR acNQRZOHGJH LQVWaQcHV ZKHUH WKHVH HQWLWLHV KaYH aVVXPHG UROHV aV JXaUGLaQV RI 
cRQVXPHU ULJKWV aQG ZHOIaUH. TKLV VXbVHcWLRQ GHOYHV LQWR LOOXVWUaWLYH H[aPSOHV RI SROLcLHV aQG 
SUacWLcHV LPSOHPHQWHG b\ RQOLQH JaWHNHHSHUV WKaW acWLYHO\ cRQWULbXWH WR WKH aXJPHQWaWLRQ RI 
cRQVXPHU SURWHcWLRQ. 

 

1. DHPRQVWUaWLQJ CRPPLWPHQW WR CRQVXPHU RLJKWV: EWKLcaO PROLcLHV aQG PUacWLcHV 

OQOLQH JaWHNHHSHUV, SURSHOOHG b\ HWKLcaO cRQVLGHUaWLRQV aQG UHJXOaWRU\ LPSHUaWLYHV, KaYH HQacWHG 
a VSHcWUXP RI SROLcLHV aQG SUacWLcHV GHVLJQHG WR IRUWLI\ cRQVXPHU ULJKWV. A QRWabOH LOOXVWUaWLRQ RI 
WKLV cRPPLWPHQW LV GLVcHUQLbOH LQ ASSOH'V URbXVW SULYac\ PHaVXUHV ZLWKLQ LWV HcRV\VWHP. TKH 
cRPSaQ\ KaV cRQVLVWHQWO\ SULRULWLVHG XVHU SULYac\, LQWURGXcLQJ JURXQG-bUHaNLQJ IHaWXUHV VXcK aV 
ASS TUacNLQJ TUaQVSaUHQc\. TKLV LQQRYaWLYH aSSURacK HPSRZHUV XVHUV b\ JUaQWLQJ WKHP cRQWURO 
RYHU WKHLU GaWa, aV aSS GHYHORSHUV aUH QRZ UHTXLUHG WR RbWaLQ H[SOLcLW cRQVHQW IRU WUacNLQJ. ASSOH'V 
SURacWLYH VWaQcH HQKaQcHV WUaQVSaUHQc\ aQG IRUWLILHV cRQVXPHU SULYac\, VHWWLQJ a SRVLWLYH 
bHQcKPaUN IRU WKH bURaGHU LQGXVWU\. 

 

SLPLOaUO\, APa]RQ, a SURPLQHQW RQOLQH JaWHNHHSHU, KaV LPSOHPHQWHG cRQVXPHU-cHQWULc SROLcLHV, 
LQcOXGLQJ LWV A-WR-Z GXaUaQWHH. TKLV VaIHJXaUG HQVXUHV WKaW cXVWRPHUV UHcHLYH SURGXcWV LQ WKH 
SURPLVHG cRQGLWLRQ, HIIHcWLYHO\ acWLQJ aV LQVXUaQcH IRU cRQVXPHUV. SXcK JXaUaQWHHV QRW RQO\ LQVWLO 
cRQILGHQcH LQ RQOLQH WUaQVacWLRQV bXW aOVR SURYLGH a VWUXcWXUHG PHcKaQLVP IRU GLVSXWH UHVROXWLRQ, 
cRQWULbXWLQJ WR a PRUH VHcXUH aQG cRQVXPHU-IULHQGO\ GLJLWaO PaUNHWSOacH. 

 

2. NaYLJaWLQJ a CRPSOH[ RHJXOaWRU\ LaQGVcaSH: CRPSOLaQcH aQG CRRSHUaWLRQ 

OQOLQH JaWHNHHSHUV QaYLJaWH a PXOWLIacHWHG UHJXOaWRU\ OaQGVcaSH, aQG WKHLU cRPPLWPHQW WR 
aGKHULQJ WR cRQVXPHU SURWHcWLRQ OaZV LV SLYRWaO IRU cXOWLYaWLQJ a WUXVWZRUWK\ GLJLWaO HQYLURQPHQW. 
GRRJOH, a SURPLQHQW SOa\HU LQ WKH GLJLWaO VSKHUH, KaV XQGHUWaNHQ PHaVXUHV WR cRPSO\ ZLWK 
aQWLWUXVW UHJXOaWLRQV acURVV YaULRXV MXULVGLcWLRQV. IQ UHVSRQVH WR cRQcHUQV abRXW aQWL-cRPSHWLWLYH 
bHKaYLRXU, GRRJOH KaV aGMXVWHG LWV SUacWLcHV WR aOLJQ ZLWK UHJXOaWRU\ UHTXLUHPHQWV, VKRZcaVLQJ a 
GHGLcaWLRQ WR IRVWHULQJ IaLU cRPSHWLWLRQ aQG VaIHJXaUGLQJ cRQVXPHU LQWHUHVWV. 
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FXUWKHUPRUH, VRcLaO PHGLa SOaWIRUPV OLNH FacHbRRN KaYH LQLWLaWHG cROOabRUaWLRQV ZLWK UHJXOaWRU\ 
bRGLHV WR aGGUHVV LVVXHV UHOaWHG WR PLVLQIRUPaWLRQ aQG KaUPIXO cRQWHQW. TKURXJK acWLYH 
HQJaJHPHQW ZLWK aXWKRULWLHV, WKHVH RQOLQH JaWHNHHSHUV aLP WR PLWLJaWH WKH aGYHUVH LPSacW RI WKHLU 
SOaWIRUPV RQ XVHUV, H[HPSOLI\LQJ a cRRSHUaWLYH aSSURacK WR cRQVXPHU SURWHcWLRQ. 

TKH SRVLWLYH LQIOXHQcH RI RQOLQH JaWHNHHSHUV RQ cRQVXPHU SURWHcWLRQ LV SaOSabOH WKURXJK WKHLU 
SURacWLYH aGRSWLRQ RI HWKLcaO SROLcLHV, LQQRYaWLYH SUacWLcHV, aQG cROOabRUaWLYH HIIRUWV WKaW SULRULWLVH 
aQG VaIHJXaUG cRQVXPHU ULJKWV. E[aPLQLQJ WKHVH RccXUUHQcHV \LHOGV YaOXabOH LQVLJKWV LQWR WKH 
SRVVLbLOLWLHV RI UHVSRQVLbOH cRUSRUaWH bHKaYLRXU LQ WKH GLJLWaO VSKHUH, WKXV PaNLQJ a PHaQLQJIXO 
cRQWULbXWLRQ WR WKH RQJRLQJ cRQYHUVaWLRQ abRXW WKH cRQYHUJHQcH RI RQOLQH SOaWIRUPV aQG 
cRQVXPHU SURWHcWLRQ. 

 

      

CRQVXPHU HaUP AVSHcWV 

TKH aQaO\VLV RI RQOLQH JaWHNHHSHUV QHcHVVLWaWHV a cRPSUHKHQVLYH H[SORUaWLRQ WKaW HQcRPSaVVHV 
QRW RQO\ WKHLU SRVLWLYH cRQWULbXWLRQV bXW aOVR a cULWLcaO aVVHVVPHQW RI LQVWaQcHV ZKHUH WKHVH HQWLWLHV 
Pa\ KaYH, caXVHG KaUP WR cRQVXPHUV. TKLV VHcWLRQ PHWLcXORXVO\ VcUXWLQLVHV caVHV RI SRWHQWLaO 
KaUP, ZLWK a VSHcLILc IRcXV RQ aQWL-cRPSHWLWLYH bHKaYLRXU aQG abXVH RI GRPLQaQW SRVLWLRQ, 
VKHGGLQJ OLJKW RQ WKH UHVXOWaQW QHJaWLYH LPSacW RQ cRQVXPHUV' cKRLcHV, SULcHV, aQG accHVV WR 
VHUYLcHV. 

 

1. IOOXVWUaWLQJ IQVWaQcHV RI AbXVH RI DRPLQaQW PRVLWLRQ 

A SURPLQHQW H[aPSOH RI aOOHJHG aQWL-cRPSHWLWLYH bHKaYLRXU LV HYLGHQW LQ WKH caVH RI GRRJOH, 
ZKHUH accXVaWLRQV abRXQG UHJaUGLQJ WKH PaQLSXOaWLRQ RI VHaUcK UHVXOWV WR SULRULWLVH LWV SURGXcWV 
aQG VHUYLcHV. CRPSHWLWRUV cRQWHQG WKaW VXcK SUacWLcHV VWLIOH IaLU cRPSHWLWLRQ b\ JLYLQJ XQGXH 
SUHIHUHQcH WR GRRJOH'V RIIHULQJV, OLPLWLQJ WKH YLVLbLOLW\ RI aOWHUQaWLYH SURGXcWV aQG SRWHQWLaOO\ 
LPSHGLQJ LQQRYaWLRQ acURVV YaULRXV PaUNHWV. TKH VXbVWaQWLaWLRQ RI VXcK bHKaYLRXU UaLVHV 
OHJLWLPaWH cRQcHUQV abRXW WKH HURVLRQ RI a OHYHO SOa\LQJ ILHOG aQG WKH QHJaWLYH UHSHUcXVVLRQV LW 
Pa\ XQOHaVK RQ WKH cRPSHWLWLYH OaQGVcaSH. 

 

FXUWKHU VcUXWLQ\ RI APa]RQ'V PaUNHW cRQGXcW XQYHLOV LQVWaQcHV ZKHUH WKH cRPSaQ\, aV a 
GRPLQaQW H-cRPPHUcH SOaWIRUP, IacHV accXVaWLRQV RI OHYHUaJLQJ LWV SRVLWLRQ WR GLVaGYaQWaJH WKLUG-
SaUW\ VHOOHUV. COaLPV RI XQIaLU WUHaWPHQW, GaWa H[SORLWaWLRQ, aQG SUHIHUHQWLaO WUHaWPHQW RI 
APa]RQ'V SULYaWH-OabHO SURGXcWV XQGHUVcRUH WKH SRWHQWLaO abXVH RI LWV GRPLQaQW SRVLWLRQ.      
PRVLQJ a VLJQLILcaQW WKUHaW WR VPaOOHU bXVLQHVVHV aQG, XOWLPaWHO\, cRQVXPHU cKRLcH. 

 

2. AQaO\VLQJ WKH PRWHQWLaO NHJaWLYH IPSacW RQ CRQVXPHUV' CKRLcHV, PULcHV, RU AccHVV WR 
SHUYLcHV 
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TKH aGYHUVH cRQVHTXHQcHV VWHPPLQJ IURP aQWL-cRPSHWLWLYH bHKaYLRXU aQG abXVH RI GRPLQaQW 
SRVLWLRQ H[WHQG bH\RQG WKH bXVLQHVV UHaOP WR H[HUW a GLUHcW LPSacW RQ cRQVXPHUV. FRU LQVWaQcH, 
ZKHQ JaWHNHHSHUV HQJaJH LQ SUacWLcHV WKaW cXUWaLO cRPSHWLWLRQ, cRQVXPHUV Pa\ ZLWQHVV a 
UHGXcWLRQ LQ cKRLcHV ZLWKLQ WKH PaUNHWSOacH. TKLV OLPLWaWLRQ RI RSWLRQV Pa\ OHaG WR a GHaUWK RI 
GLYHUVLW\ LQ SURGXcWV aQG VHUYLcHV, cRQVWUaLQLQJ cRQVXPHUV' abLOLW\ WR PaNH ZHOO-LQIRUPHG 
GHcLVLRQV WKaW aOLJQ ZLWK WKHLU SUHIHUHQcHV aQG QHHGV. 

 

PRWHQWLaO IRU JaWHNHHSHUV WR PaQLSXOaWH SULcHV RU UHVWULcW accHVV WR cHUWaLQ VHUYLcHV UaLVHV SURIRXQG 
cRQcHUQV abRXW WKH HcRQRPLc ZHOO-bHLQJ RI cRQVXPHUV. II JaWHNHHSHUV H[SORLW WKHLU GRPLQaQW 
SRVLWLRQV WR cRQWURO SULcLQJ RU H[cOXGH cRPSHWLWRUV, cRQVXPHUV Pa\ ILQG WKHPVHOYHV IacLQJ 
LQIOaWHG SULcHV RU HQcRXQWHULQJ baUULHUV WKaW LPSHGH accHVV WR aIIRUGabOH aOWHUQaWLYHV.6

 

 

IQ HVVHQcH, WKH H[SORUaWLRQ RI LQVWaQcHV ZKHUH cRQVXPHU KaUP Pa\ UHVXOW IURP RQOLQH 
JaWHNHHSHUV' acWLRQV SURYLGHV LQYaOXabOH LQVLJKWV LQWR WKH LQWULcaWH G\QaPLcV RI WKH GLJLWaO 
PaUNHWSOacH. B\ cORVHO\ VcUXWLQLVLQJ WKHVH caVHV, WKH aLP LV WR cRQWULbXWH WR a KROLVWLc 
XQGHUVWaQGLQJ RI WKH cKaOOHQJHV SRVHG b\ aQWL-cRPSHWLWLYH SUacWLcHV aQG WKHLU IaU-UHacKLQJ 
LPSOLcaWLRQV IRU cRQVXPHU ZHOIaUH. TKURXJK WKLV H[aPLQaWLRQ, cRQVXPHUV Pa\ IRVWHU a QXaQcHG 
GLVcRXUVH RQ KRZ UHJXOaWRU\ IUaPHZRUNV aQG LQGXVWU\ SUacWLcHV Pa\ bH UHILQHG WR bHWWHU 
VaIHJXaUG cRQVXPHUV LQ WKH UaSLGO\ HYROYLQJ GLJLWaO OaQGVcaSH. 

 

RHJXOaWRU\ RHVSRQVHV 

IQ UHVSRQVH WR WKH LQWULcaWH cKaOOHQJHV SRVHG b\ LVVXHV VXcK aV abXVH RI GRPLQaQW SRVLWLRQ aQG 
aQWL-cRPSHWLWLYH bHKaYLRXU H[KLbLWHG b\ RQOLQH JaWHNHHSHUV, UHJXOaWRU\ bRGLHV KaYH SURacWLYHO\ 
LPSOHPHQWHG PHaVXUHV aLPHG aW IRVWHULQJ IaLU cRPSHWLWLRQ aQG VaIHJXaUGLQJ cRQVXPHU LQWHUHVWV. 
TKLV VHcWLRQ GHOYHV LQWR WKH H[LVWLQJ UHJXOaWRU\ OaQGVcaSH, cRQGXcWV aQ HYaOXaWLRQ RI WKH 
HIIHcWLYHQHVV RI cXUUHQW UHJXOaWLRQV, aQG SURSRVHV SRWHQWLaO LPSURYHPHQWV RU UHIRUPV WR 
HIIHcWLYHO\ aGGUHVV WKH LGHQWLILHG LVVXHV. 

 

1. CULWLcaO EYaOXaWLRQ RI WKH EIIHcWLYHQHVV RI E[LVWLQJ RHJXOaWLRQV 

CXUUHQW UHJXOaWRU\ IUaPHZRUNV, SaUWLcXOaUO\ ZLWKLQ WKH aPbLW RI aQWLWUXVW aQG cRPSHWLWLRQ OaZ, 
aUH SXUSRVHIXOO\ GHVLJQHG WR cXUWaLO SUacWLcHV WKaW XQGHUPLQH IaLU cRPSHWLWLRQ aQG SRWHQWLaOO\ 
KaUP cRQVXPHUV. HRZHYHU, WKH HIILcac\ RI WKHVH UHJXOaWLRQV XQGHUJRHV cRQWLQXRXV VcUXWLQ\. 
AQWLWUXVW aXWKRULWLHV LQ YaULRXV MXULVGLcWLRQV, VXcK aV WKH UQLWHG SWaWHV FHGHUaO TUaGH 
CRPPLVVLRQ (FTC) aQG WKH EXURSHaQ CRPPLVVLRQ, KaYH XQGHUWaNHQ LQYHVWLJaWLRQV LQWR WKH 
cRQGXcW RI RQOLQH JaWHNHHSHUV. 

 
6 E]UacKL (Q 4)( PRVW DaQPaUN A/S Y KRQNXUUHQcHUnGHW      [2012] 4 CMLR 23, SaUaV 20-22, LQWHUSUHWLQJ 
AUWLcOH 102 TFEU aQG aGGUHVVLQJ SHOHcWLYH PULcH RHGXcWLRQV BHORZ ATC ZLWK E[cOXVLRQaU\ EIIHcW.) 
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TKH HIIHcWLYHQHVV RI WKHVH UHJXOaWLRQV LV RIWHQ cRQWLQJHQW RQ WKHLU abLOLW\ WR aGaSW WR WKH G\QaPLc 
QaWXUH RI GLJLWaO PaUNHWV. CKaOOHQJHV aULVH GXH WR WKH UaSLG SacH RI LQQRYaWLRQ aQG WKH LQWULcaWH 
VWUaWHJLHV HPSOR\HG b\ RQOLQH SOaWIRUPV, GHPaQGLQJ UHJXOaWRU\ bRGLHV WR VWa\ abUHaVW RI 
WHcKQRORJLcaO aGYaQcHPHQWV aQG PaUNHW G\QaPLcV. WKLOH VRPH UHJXOaWRU\ acWLRQV KaYH UHVXOWHG 
LQ ILQHV aQG cRQVWUaLQWV RQ VSHcLILc SUacWLcHV, WKH VZLIW SacH RI UHJXOaWRU\ UHVSRQVH Pa\ VRPHWLPHV 
VWUXJJOH WR NHHS XS ZLWK WKH HYROYLQJ OaQGVcaSH RI RQOLQH JaWHNHHSHUV. 

 

2. PURSRVaO RI PRWHQWLaO RHJXOaWRU\ IPSURYHPHQWV RU RHIRUPV 

TR aXJPHQW WKH HIIHcWLYHQHVV RI UHJXOaWRU\ UHVSRQVHV, cRQVLGHUaWLRQ RI SRWHQWLaO LPSURYHPHQWV 
aQG UHIRUPV bHcRPHV LPSHUaWLYH. OQH aYHQXH IRU HQKaQcHPHQW OLHV LQ IRVWHULQJ LQWHUQaWLRQaO 
cRRSHUaWLRQ aPRQJ UHJXOaWRU\ bRGLHV. GLYHQ WKH JORbaO QaWXUH RI RQOLQH SOaWIRUPV, cROOabRUaWLYH 
HIIRUWV bHWZHHQ MXULVGLcWLRQV Pa\ IacLOLWaWH a PRUH cRPSUHKHQVLYH aQG cRRUGLQaWHG aSSURacK WR 
aGGUHVV cURVV-bRUGHU LVVXHV. EVWabOLVKLQJ cRPPRQ VWaQGaUGV aQG VKaULQJ LQIRUPaWLRQ cRXOG 
IRUWLI\ UHJXOaWRU\ HIIRUWV aQG PLWLJaWH UHJXOaWRU\ aUbLWUaJH. 

 

MRUHRYHU, UHJXOaWRU\ aXWKRULWLHV Pa\ H[SORUH PHcKaQLVPV aLPHG aW LQcUHaVLQJ WUaQVSaUHQc\ LQ 
WKH aOJRULWKPV aQG GHcLVLRQ-PaNLQJ SURcHVVHV HPSOR\HG b\ RQOLQH JaWHNHHSHUV. EQKaQcHG 
WUaQVSaUHQc\ cRXOG IXUQLVK UHJXOaWRUV ZLWK GHHSHU LQVLJKWV LQWR SRWHQWLaO aQWL-cRPSHWLWLYH 
SUacWLcHV, HQabOLQJ PRUH LQIRUPHG LQWHUYHQWLRQV. SLPXOWaQHRXVO\, WKHVH PHaVXUHV cRXOG 
HPSRZHU cRQVXPHUV b\ SURYLGLQJ WKHP ZLWK a cOHaUHU XQGHUVWaQGLQJ RI KRZ aOJRULWKPV LQIOXHQcH 
WKH cRQWHQW aQG VHUYLcHV WKH\ HQcRXQWHU RQOLQH, HQabOLQJ WKHP WR PaNH PRUH LQIRUPHG cKRLcHV. 

 

FXUWKHUPRUH, UHJXOaU UHYLHZV RI UHJXOaWRU\ IUaPHZRUNV aUH HVVHQWLaO WR HQVXUH WKH\ UHPaLQ 
UHVSRQVLYH WR HPHUJLQJ cKaOOHQJHV. TKH GLJLWaO OaQGVcaSH HYROYHV UaSLGO\, aQG a UHJXOaWRU\ 
IUaPHZRUN caSabOH RI aGaSWLQJ WR QHZ bXVLQHVV PRGHOV, WHcKQRORJLHV, aQG PaUNHW G\QaPLcV LV 
SLYRWaO IRU IRVWHULQJ a cRPSHWLWLYH aQG cRQVXPHU-IULHQGO\ HQYLURQPHQW. 

 

TKH QXaQcHG HYaOXaWLRQ RI WKH HIIHcWLYHQHVV RI H[LVWLQJ UHJXOaWLRQV aQG WKH SURSRVaO RI UHIRUPV 
QHcHVVLWaWHV a WKRXJKWIXO aSSURacK WKaW cRQVLGHUV WKH G\QaPLc QaWXUH RI WKH GLJLWaO PaUNHWSOacH. 
TKURXJK cRQWLQXRXV UHILQHPHQW RI UHJXOaWRU\ UHVSRQVHV, SROLc\PaNHUV Pa\ bHWWHU QaYLJaWH WKH 
cKaOOHQJHV SRVHG b\ RQOLQH JaWHNHHSHUV, cRQWULbXWLQJ WR WKH SURPRWLRQ RI IaLU cRPSHWLWLRQ aQG 
WKH SURWHcWLRQ RI cRQVXPHU ZHOIaUH LQ WKH HYHU-HYROYLQJ GLJLWaO OaQGVcaSH. 

 

E[aPSOHV 

AGGUHVVLQJ CXUUHQW RHJXOaWRU\ CKaOOHQJHV LQ CRPbaWLQJ AQWL-CRPSHWLWLYH PUacWLcHV b\ OQOLQH 
POaWIRUPV: A D\QaPLc LaQGVcaSH 
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TKH cRQWHPSRUaU\ GLJLWaO PaUNHW KaV bHcRPH a VWaJH IRU WKH PaQLIHVWaWLRQ RI aQWL-cRPSHWLWLYH 
SUacWLcHV b\ a SURPLQHQW RQOLQH SOaWIRUP. TKLV HQWLW\ VWUaWHJLcaOO\ SURPRWHV LWV RZQ SURGXcWV 
ZLWKLQ VHaUcK UHVXOWV, SOacLQJ cRPSHWLWRUV aW a GLVWLQcW GLVaGYaQWaJH. RHJXOaWRU\ bRGLHV, VXcK aV 
WKH UQLWHG SWaWHV FHGHUaO TUaGH CRPPLVVLRQ (FTC) aQG WKH EXURSHaQ CRPPLVVLRQ, UHVSRQG 
WR WKHVH cRQcHUQV b\ LQLWLaWLQJ LQYHVWLJaWLRQV aLPHG aW cXUbLQJ WKHVH GHWULPHQWaO acWLYLWLHV. 

 

TKH cRPSOH[LWLHV RI WKLV VLWXaWLRQ XQGHUVcRUH WKH cKaOOHQJHV ZLWKLQ WKH H[LVWLQJ UHJXOaWRU\ 
IUaPHZRUN. WKLOH GHVLJQHG WR cRXQWHUacW aQWL-cRPSHWLWLYH SUacWLcHV, WKH G\QaPLc QaWXUH RI WKH 
GLJLWaO PaUNHW SUHVHQWV a IRUPLGabOH RbVWacOH. OQOLQH SOaWIRUPV aGHSWO\ aGMXVW WKHLU VWUaWHJLHV, 
PaNLQJ LW cKaOOHQJLQJ IRU UHJXOaWRU\ HQWLWLHV WR NHHS SacH. CRQVHTXHQWO\, WKH cXUUHQW UHJXOaWRU\ 
UHVSRQVH, WKRXJK LQ SOacH, HQcRXQWHUV GLIILcXOWLHV LQ HIIHcWLYHO\ aGGUHVVLQJ WKH cRQWLQXaOO\ HYROYLQJ 
WacWLcV HPSOR\HG b\ WKHVH GLJLWaO JaWHNHHSHUV. 

 

PURSRVHG RHJXOaWRU\ EQKaQcHPHQWV: FacLOLWaWLQJ GORbaO CROOabRUaWLRQ WR AGGUHVV CURVV-BRUGHU 
CKaOOHQJHV PRVHG b\ OQOLQH POaWIRUPV 

IQ aQ HUa ZKHUH RQOLQH SOaWIRUPV VHaPOHVVO\ RSHUaWH acURVV WKH JORbaO OaQGVcaSH, cRQcHUQV aULVH 
WKaW QHcHVVLWaWH a cROOabRUaWLYH UHJXOaWRU\ aSSURacK VSaQQLQJ PXOWLSOH MXULVGLcWLRQV. RHJXOaWRU\ 
bRGLHV IURP YaULRXV cRXQWULHV UHcRJQL]H WKH QHHG WR VKaUH LQIRUPaWLRQ, HVWabOLVK cRPPRQ 
VWaQGaUGV, aQG cRRUGLQaWH WKHLU HIIRUWV WR HIIHcWLYHO\ aGGUHVV cURVV-bRUGHU LVVXHV aULVLQJ IURP WKH 
SUacWLcHV RI XbLTXLWRXV RQOLQH SOaWIRUPV. 

 

TKH VXJJHVWHG LPSURYHPHQW LQYROYHV IRVWHULQJ LQWHUQaWLRQaO cRRSHUaWLRQ aPRQJ UHJXOaWRU\ 
bRGLHV, HPSKaVLVLQJ a cROOHcWLYH UHVSRQVH WR WKH cKaOOHQJHV SRVHG b\ RQOLQH SOaWIRUPV. TKURXJK 
LQIRUPaWLRQ-VKaULQJ PHcKaQLVPV aQG WKH HVWabOLVKPHQW RI XQLIRUP VWaQGaUGV, UHJXOaWRU\ bRGLHV 
aLP WR VWUHQJWKHQ WKHLU HQGHaYRXUV·, IRVWHULQJ a PRUH cRPSUHKHQVLYH aQG cRRUGLQaWHG aSSURacK 
WR PLWLJaWH cURVV-bRUGHU cKaOOHQJHV. TKLV cROOabRUaWLYH VWUaWHJ\ VHHNV WR SUH-HPSW UHJXOaWRU\ 
aUbLWUaJH, HQVXULQJ a URbXVW aQG KaUPRQLVHG UHVSRQVH WR WKH LQWULcaWH JORbaO LVVXHV SUHVHQWHG b\ 
RQOLQH SOaWIRUPV. 

 

CaVH SWXGLHV 

TKLV VHcWLRQ GHOYHV LQWR VSHcLILc caVH VWXGLHV WR VKHG OLJKW RQ WKH cKRVHQ RSWLRQ³abXVH RI 
GRPLQaQW SRVLWLRQ aPRQJ RQOLQH JaWHNHHSHUV. B\ H[aPLQLQJ QRWHZRUWK\ OHJaO caVHV ZLWK aLP WR 
SURYLGH LQVLJKWV LQWR WKH cRPSOH[LWLHV RI WKHVH LVVXHV aQG GLVcXVV WKH RXWcRPHV aQG LPSOLcaWLRQV 
IRU cRQVXPHUV. 

 

1. SSRWOLJKW RQ NRWabOH LHJaO CaVHV 

CaVH SWXG\ 1: QXaOcRPP aQG AQWLWUXVW IQYHVWLJaWLRQV (2019) 
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IQ 2019, QXaOcRPP, a SURPLQHQW SOa\HU LQ WKH VHPLcRQGXcWRU LQGXVWU\, IRXQG LWVHOI XQGHU OHJaO 
VcUXWLQ\ IRU aOOHJHG aQWL-cRPSHWLWLYH SUacWLcHV. TKH EXURSHaQ CRPPLVVLRQ accXVHG QXaOcRPP 
RI abXVLQJ LWV GRPLQaQW SRVLWLRQ b\ HPSOR\LQJ H[cOXVLRQaU\ WacWLcV WR PaLQWaLQ a PRQRSRO\ LQ 
WKH PaUNHW IRU PRGHP cKLSV.7 TKLV caVH UaLVHG IXQGaPHQWaO TXHVWLRQV abRXW IaLU OLcHQVLQJ 
SUacWLcHV aQG WKH bURaGHU LPSacW RI QXaOcRPP'V acWLRQV RQ cRPSHWLWLRQ ZLWKLQ WKH 
VHPLcRQGXcWRU LQGXVWU\. 

 

CaVH SWXG\ 2: ASSOH Y. ESLc GaPHV (2020-2021) 

TKH OHJaO cRQIOLcW  bHWZHHQ WHcK JLaQW ASSOH aQG JaPH GHYHORSHU ESLc GaPHV SURYLGHV a 
UHYHaOLQJ JOLPSVH LQWR WKH G\QaPLcV RI abXVH RI LWV GRPLQaQW SRVLWLRQ ZLWKLQ WKH PRbLOH aSS 
HcRV\VWHP. ESLc GaPHV, WKH cUHaWRU RI WKH LPPHQVHO\ SRSXOaU JaPH FRUWQLWH, cRQWHVWHG ASSOH'V 
ASS SWRUH SROLcLHV, VSHcLILcaOO\  WKH PaQGaWRU\ XVH RI ASSOH'V LQ-aSS Sa\PHQW V\VWHP. ESLc 
GaPHV aUJXHG WKaW ASSOH'V SUacWLcHV aPRXQWHG WR aQWL-cRPSHWLWLYH bHKaYLRXU.8TKLV caVH GUHZ 
aWWHQWLRQ WR WKH cRQVLGHUabOH cRQWURO ZLHOGHG b\ aSS VWRUH JaWHNHHSHUV RYHU LQ-aSS WUaQVacWLRQV 
aQG LWV LPSOLcaWLRQV IRU bRWK GHYHORSHUV aQG cRQVXPHUV. 

 

2. AQaO\VLV RI OXWcRPHV aQG IPSOLcaWLRQV IRU CRQVXPHUV 

QXaOcRPP aQG AQWLWUXVW IQYHVWLJaWLRQV OXWcRPH: 

TKH QXaOcRPP caVH cXOPLQaWHG LQ a OHJaO VHWWOHPHQW ZLWK WKH FTC, PaQGaWLQJ QXaOcRPP WR 
UHQHJRWLaWH OLcHQVLQJ aJUHHPHQWV ZLWK VPaUWSKRQH PaQXIacWXUHUV aQG aGRSW IaLUHU bXVLQHVV 
SUacWLcHV. TKH LQWHQGHG RXWcRPH ZaV WR IRVWHU LQcUHaVHG cRPSHWLWLRQ LQ WKH VHPLcRQGXcWRU 
PaUNHW, SRWHQWLaOO\ SURYLGLQJ cRQVXPHUV ZLWK PRUH cKRLcHV aQG PLWLJaWLQJ WKH SRWHQWLaO QHJaWLYH 
cRQVHTXHQcHV RI a PRQRSROLVWLc PaUNHW VWUXcWXUH. 

 

ASSOH Y. ESLc GaPHV IPSOLcaWLRQV: 

TKH OHJaO cOaVK bHWZHHQ ASSOH aQG ESLc GaPHV KaG SURIRXQG LPSOLcaWLRQV IRU WKH aSS 
GLVWULbXWLRQ aQG Sa\PHQW HcRV\VWHP. WKLOH WKH cRXUW UXOHG LQ IaYRXU RI ASSOH RQ cHUWaLQ cRXQWV, 
LW XQGHUVcRUHG cRQcHUQV abRXW ASSOH'V cRQWURO RYHU WKH ASS SWRUH aQG WKH SRWHQWLaO aQWL-
cRPSHWLWLYH QaWXUH RI LWV SROLcLHV. TKLV caVH WULJJHUHG GLVcXVVLRQV UHJaUGLQJ WKH QHcHVVLW\ IRU 
KHLJKWHQHG cRPSHWLWLRQ LQ WKH aSS GLVWULbXWLRQ PaUNHW, ZLWK SRWHQWLaO bHQHILWV IRU cRQVXPHUV, 
LQcOXGLQJ WKH SURVSHcW RI ORZHU SULcHV aQG a PRUH GLYHUVLILHG aUUa\ RI cKRLcHV. 

 

TKHVH caVH VWXGLHV VHUYH aV LOOXPLQaWLQJ H[aPSOHV RI WKH RQJRLQJ cKaOOHQJHV UHOaWHG WR WKH abXVH 
RI GRPLQaQW SRVLWLRQ aPRQJ RQOLQH JaWHNHHSHUV. TKH RXWcRPHV RI WKHVH OHJaO baWWOHV caUU\ IaU-

 
7 CRPPLVVLRQ DHcLVLRQ, CaVH AT.39711 ² QXaOcRPP (SUHGaWLRQ) (18.7.2019), (AccHVVHG 29.12.2023) 
OJ L (SaJH 82), SaUa 335 (EC),  
8 TLMaQa KRYRYLc, 'ESLc Y. ASSOH: AQ AQWLWUXVW E[SHULPHQW' (2021) 12 UQLRQ ULScK RHY 634 (accHVVHG 
30.12.2023)  
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UHacKLQJ LPSOLcaWLRQV IRU PaUNHW G\QaPLcV aQG cRQVXPHU ZHOIaUH, XQGHUVcRULQJ WKH LPSHUaWLYH 
IRU cRQWLQXHG VcUXWLQ\ aQG UHJXOaWRU\ LQWHUYHQWLRQ WR PaLQWaLQ a cRPSHWLWLYH aQG cRQVXPHU-
IULHQGO\ GLJLWaO OaQGVcaSH. TKURXJK a WKRURXJK H[aPLQaWLRQ RI WKHVH caVHV, WR JaLQ GHHSHU LQVLJKWV 
LQWR WKH LQWULcaWH LQWHUSOa\ bHWZHHQ RQOLQH JaWHNHHSHUV, PaUNHW IRUcHV, aQG WKH ZHOO-bHLQJ RI 
cRQVXPHUV LQ WKH HYROYLQJ GLJLWaO HcRV\VWHP. 

 

 

CRPSaUaWLYH AQaO\VLV 

A. CRPSaULVRQ RI CRQVXPHU PURWHcWLRQ ASSURacKHV APRQJ OQOLQH GaWHNHHSHUV 

 E[aPLQaWLRQ RI WKH cRQVXPHU SURWHcWLRQ OaQGVcaSH acURVV GLYHUVH RQOLQH JaWHNHHSHUV RIIHUV 
YaOXabOH LQVLJKWV LQWR WKH YaULHG aSSURacKHV WKHVH HQWLWLHV HPSOR\ WR VaIHJXaUG cRQVXPHU 
LQWHUHVWV. TKURXJK a cRPSaUaWLYH aQaO\VLV, WR JaLQ a GHHSHU XQGHUVWaQGLQJ RI WKH SaWWHUQV, WUHQGV, 
aQG GLVWLQcWLRQV LQ WKHLU VWUaWHJLHV aLPHG aW HQVXULQJ cRQVXPHU ZHOIaUH. 

 

1. APa]RQ: SWULNLQJ a BaOaQcH BHWZHHQ MaUNHW DRPLQaQcH aQG CRQVXPHU-CHQWULc 
PROLcLHV 

AV a GRPLQaQW IRUcH LQ WKH H-cRPPHUcH UHaOP, APa]RQ KaV VLJQLILcaQWO\ LQIOXHQcHG WKH 
cRQVXPHU SURWHcWLRQ OaQGVcaSH. TKH cRPSaQ\'V XQZaYHULQJ cRPPLWPHQW WR cXVWRPHU 
VaWLVIacWLRQ LV HYLGHQW LQ LWV cRQVXPHU-cHQWULc SROLcLHV, QRWabO\ WKH A-WR-Z GXaUaQWHH. TKLV SROLc\ 
aVVXUHV cRQVXPHUV a UHIXQG RU UHSOacHPHQW LQ WKH HYHQW RI LVVXHV ZLWK WKHLU SXUcKaVHV, IRVWHULQJ 
WUXVW aQG cRQILGHQcH. HRZHYHU, WKH cRQVLGHUabOH PaUNHW GRPLQaQcH RI APa]RQ KaV VSaUNHG 
cRQcHUQV UHJaUGLQJ IaLU cRPSHWLWLRQ, SURPSWLQJ cORVHU VcUXWLQ\ RI SRWHQWLaO aQWL-cRPSHWLWLYH 
SUacWLcHV WKaW Pa\ LPSacW VPaOOHU VHOOHUV. 

 

2. GRRJOH: PULYac\ aV a CRUQHUVWRQH aQG OQJRLQJ RHJXOaWRU\ CKaOOHQJHV 

IQ WKH VSKHUH RI RQOLQH VHaUcK aQG GLJLWaO aGYHUWLVLQJ, GRRJOH KaV SULRULWLVHG cRQVXPHU SULYac\ 
aV a IRXQGaWLRQaO HOHPHQW RI LWV cRQVXPHU SURWHcWLRQ VWUaWHJ\. IQLWLaWLYHV VXcK aV "M\ AcWLYLW\" 
aQG "PULYac\ CKHcN-XS" HPSRZHU XVHUV b\ SURYLGLQJ WRROV WR PaQaJH SULYac\ VHWWLQJV aQG cRQWURO 
WKH LQIRUPaWLRQ cROOHcWHG b\ GRRJOH. DHVSLWH WKHVH HIIRUWV, GRRJOH KaV HQcRXQWHUHG UHJXOaWRU\ 
cKaOOHQJHV, LQcOXGLQJ ILQHV IRU aOOHJHG aQWL-cRPSHWLWLYH SUacWLcHV. TKHVH LQVWaQcHV XQGHUVcRUH WKH 
LQWULcaWH LQWHUSOa\ bHWZHHQ PaUNHW GRPLQaQcH aQG WKH RQJRLQJ cRPPLWPHQW WR cRQVXPHU 
SURWHcWLRQ. 

 

B. IGHQWLILcaWLRQ RI CRPPRQaOLWLHV aQG DLIIHUHQcHV LQ ASSURacKHV WR CRQVXPHU WHOIaUH 

1. CRPPRQaOLWLHV: EPSKaVLV RQ TUaQVSaUHQc\ aQG UVHU EPSRZHUPHQW 
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A VKaUHG HPSKaVLV RQ WUaQVSaUHQc\ aQG XVHU HPSRZHUPHQW HPHUJHV aV a cRPPRQaOLW\ LQ WKH 
cRQVXPHU SURWHcWLRQ aSSURacKHV RI YaULRXV RQOLQH JaWHNHHSHUV. BRWK APa]RQ aQG GRRJOH 
UHcRJQL]H WKH LPSRUWaQcH RI SURYLGLQJ XVHUV ZLWK WRROV aQG LQIRUPaWLRQ WR PaNH LQIRUPHG 
GHcLVLRQV. APa]RQ'V XWLOLVaWLRQ RI cXVWRPHU UHYLHZV aQG GRRJOH'V WUaQVSaUHQc\ UHSRUWV H[HPSOLI\ 
cRQcHUWHG HIIRUWV WR HPSRZHU XVHUV ZLWK NQRZOHGJH abRXW SURGXcWV, VHUYLcHV, aQG GaWa SUacWLcHV. 

 

2. DLIIHUHQcHV: MaUNHW DRPLQaQcH aQG IPSacW RQ CRPSHWLWLRQ 

WKLOH cRPPRQ SULQcLSOHV XQGHUOLQH WKHLU cRQVXPHU SURWHcWLRQ aSSURacKHV, GLIIHUHQcHV 
PaQLIHVW LQ WKH LPSacW RI PaUNHW GRPLQaQcH RQ IaLU cRPSHWLWLRQ. APa]RQ'V SHUYaVLYH GRPLQaQcH 
LQ WKH PaUNHWSOacH UaLVHV cRQcHUQV abRXW IaLU cRPSHWLWLRQ aQG SRWHQWLaO KaUP WR VPaOOHU VHOOHUV. 
CRQYHUVHO\, GRRJOH'V LQIOXHQcH LQ VHaUcK aQG aGYHUWLVLQJ KaV GUaZQ UHJXOaWRU\ VcUXWLQ\ UHOaWHG WR 
aOOHJHG aQWL-cRPSHWLWLYH bHKaYLRXU, HPSKaVLVLQJ WKH GHOLcaWH baOaQcH UHTXLUHG WR XSKROG PaUNHW 
LQIOXHQcH ZKLOH HQVXULQJ IaLU cRPSHWLWLRQ. 

TKH cRPSaUaWLYH aQaO\VLV XQGHUVcRUHV WKaW RQOLQH JaWHNHHSHUV VKaUH RYHUaUcKLQJ JRaOV RI 
WUaQVSaUHQc\ aQG XVHU HPSRZHUPHQW LQ WKHLU cRQVXPHU SURWHcWLRQ HQGHaYRXUV. HRZHYHU, WKH 
GLVWLQcWLRQV aULVLQJ IURP WKHLU UHVSHcWLYH PaUNHW GRPLQaQcHV aQG UHJXOaWRU\ cKaOOHQJHV KLJKOLJKW 
WKH QXaQcHG QaWXUH RI HQVXULQJ cRQVXPHU ZHOIaUH LQ WKH HYHU-HYROYLQJ GLJLWaO OaQGVcaSH. TKLV 
QXaQcHG XQGHUVWaQGLQJ cRQWULbXWHV WR RQJRLQJ GLVcXVVLRQV abRXW UHILQLQJ UHJXOaWRU\ IUaPHZRUNV 
aQG LQGXVWU\ SUacWLcHV WR VWULNH aQ RSWLPaO baOaQcH bHWZHHQ PaUNHW LQIOXHQcH, IaLU cRPSHWLWLRQ, 
aQG WKH SURWHcWLRQ RI cRQVXPHU LQWHUHVWV. 

 

TKRURXJK E[aPLQaWLRQ aQG CULWLcaO AVVHVVPHQW RI WKH IPSacW RI OQOLQH GaWHNHHSHUV RQ 
CRQVXPHUV 

CRQGXcWLQJ a cULWLcaO aVVHVVPHQW RI WKH RYHUaOO LPSacW RI RQOLQH JaWHNHHSHUV RQ cRQVXPHUV 
QHcHVVLWaWHV a QXaQcHG H[SORUaWLRQ RI WKH PXOWLIacHWHG G\QaPLcV LQKHUHQW LQ WKHLU LQIOXHQcH. 
WKLOH RQOLQH JaWHNHHSHUV KaYH XQGHQLabO\ WUaQVIRUPHG WKH GLJLWaO OaQGVcaSH, WKHLU SHUYaVLYH 
LPSacW SURPSWV cUXcLaO LQTXLULHV LQWR WKH cRQVHTXHQcHV IRU cRQVXPHUV, HQcRPSaVVLQJ aVSHcWV RI 
cKRLcH, SULYac\, aQG IaLU cRPSHWLWLRQ. 

 

1. CRQVXPHU BHQHILWV: UQSaUaOOHOHG CRQYHQLHQcH aQG IQIRUPaWLRQ AccHVV WR OQOLQH 
JaWHNHHSHUV,  

WLHOGLQJ WKHLU SOaWIRUPV aQG VHUYLcHV, KaYH XQGRXbWHGO\ XVKHUHG LQ a QHZ HUa RI cRQVXPHU 
H[SHULHQcHV cKaUacWHULVHG b\ XQSaUaOOHOHG cRQYHQLHQcH aQG XQIHWWHUHG accHVV WR LQIRUPaWLRQ. E-
cRPPHUcH bHKHPRWKV OLNH APa]RQ KaYH UHYROXWLRQLVHG VKRSSLQJ b\ SURYLGLQJ aQ H[WHQVLYH 
aUUa\ RI SURGXcWV aW WKH cOLcN RI a bXWWRQ. SLPXOWaQHRXVO\, VHaUcK HQJLQHV aQG cRQWHQW SOaWIRUPV, 
H[HPSOLILHG b\ LQGXVWU\ OHaGHUV OLNH GRRJOH, KaYH GHPRcUaWLVHG LQIRUPaWLRQ, HPSRZHULQJ XVHUV 
WR accHVV a YaVW ZHaOWK RI NQRZOHGJH LQVWaQWaQHRXVO\. 
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2. CRQcHUQV: MaUNHW DRPLQaQcH, LLPLWHG CKRLcH, PULYac\, aQG AQWL-cRPSHWLWLYH PUacWLcHV 
DHVSLWH WKH HYLGHQW cRQVXPHU bHQHILWV, 

CRQcHUQV HPHUJH GXH WR WKH RYHUaUcKLQJ PaUNHW GRPLQaQcH RI cHUWaLQ JaWHNHHSHUV, JLYLQJ ULVH 
WR OHJLWLPaWH aSSUHKHQVLRQV. IQVWaQcHV RI SRWHQWLaO aQWL-cRPSHWLWLYH SUacWLcHV, H[HPSOLILHG LQ 
caVHV LQYROYLQJ LQGXVWU\ JLaQWV VXcK aV GRRJOH aQG APa]RQ, KLJKOLJKW WKH LQWULcaWH baOaQcH 
UHTXLUHG bHWZHHQ PaUNHW LQIOXHQcH aQG IaLU cRPSHWLWLRQ. CRQVXPHUV Pa\ ILQG WKHLU cKRLcHV 
cXUWaLOHG ZKHQ JaWHNHHSHUV ZLHOG H[cHVVLYH SRZHU, SRWHQWLaOO\ LPSHGLQJ LQQRYaWLRQ aQG UHGXcLQJ 
YaULHW\ LQ WKH PaUNHWSOacH. AGGLWLRQaOO\, SULYac\ cRQcHUQV KaYH VXUIacHG, UaLVLQJ TXHVWLRQV abRXW 
WKH H[WHQW WR ZKLcK XVHU GaWa LV XWLOLVHG aQG WKH UHVXOWaQW LPSOLcaWLRQV IRU LQGLYLGXaO SULYac\. 

 

      3.     DHOLcaWH ETXLOLbULXP: IQQRYaWLRQ, CRPSHWLWLRQ, aQG CRQVXPHU WHOIaUH 

TKH QXaQcHG HTXLOLbULXP bHWZHHQ LQQRYaWLRQ, cRPSHWLWLRQ, aQG cRQVXPHU ZHOIaUH HPHUJHV aV a 
cHQWUaO WKHPH LQ WKH RQJRLQJ GLVcRXUVH VXUURXQGLQJ RQOLQH JaWHNHHSHUV. OQ RQH KaQG, WKH 
LQQRYaWLRQ VSHaUKHaGHG b\ WKHVH HQWLWLHV KaV SURSHOOHG WKH GLJLWaO HcRQRP\ IRUZaUG, XVKHULQJ LQ 
QHZ bXVLQHVV PRGHOV aQG JURXQG-bUHaNLQJ WHcKQRORJLcaO aGYaQcHPHQWV. GaWHNHHSHUV' VXbVWaQWLaO 
LQYHVWPHQWV LQ UHVHaUcK aQG GHYHORSPHQW KaYH caWaO\VHG SURJUHVV LQ cUXcLaO aUHaV VXcK aV aUWLILcLaO 
LQWHOOLJHQcH, cORXG cRPSXWLQJ, aQG GLJLWaO VHUYLcHV, cRQWULbXWLQJ VLJQLILcaQWO\ WR WKH RYHUaOO 
aGYaQcHPHQW RI VRcLHW\. 

 

HRZHYHU, cRQcHUQV VXUIacH ZKHQ WKH SXUVXLW RI LQQRYaWLRQ LV SHUcHLYHG WR cRPH aW WKH H[SHQVH 
RI IaLU cRPSHWLWLRQ aQG cRQVXPHU ZHOIaUH. TKH PaUNHW GRPLQaQcH ZLHOGHG b\ cHUWaLQ 
JaWHNHHSHUV Pa\ SRVH cKaOOHQJHV WR cRPSHWLWLRQ, SRWHQWLaOO\ KLQGHULQJ VPaOOHU SOa\HUV IURP 
HQWHULQJ WKH PaUNHW aQG OLPLWLQJ cKRLcHV IRU cRQVXPHUV. AcKLHYLQJ WKH ULJKW baOaQcH QHcHVVLWaWHV 
a PHWLcXORXV caOLbUaWLRQ RI UHJXOaWRU\ PHaVXUHV WKaW HQcRXUaJH LQQRYaWLRQ ZKLOH HQVXULQJ a 
cRPSHWLWLYH OaQGVcaSH WKaW XOWLPaWHO\ bHQHILWV cRQVXPHUV. 

 

A. SXPPaU\ RI KH\ FLQGLQJV aQG AUJXPHQWV 

IQ WKH cRPSUHKHQVLYH H[aPLQaWLRQ RI RQOLQH JaWHNHHSHUV aQG WKHLU LPSacW RQ cRQVXPHUV, a 
QXaQcHG XQGHUVWaQGLQJ HPHUJHV IURP WKH LQWHUSOa\ RI YaULRXV IacWRUV. TKH NH\ ILQGLQJV 
XQGHUVcRUH WKH GXaO QaWXUH RI RQOLQH JaWHNHHSHUV³aQ XQGHQLabOH VRXUcH RI LQQRYaWLRQ aQG 
cRQYHQLHQcH IRU cRQVXPHUV, \HW a SRWHQWLaO caXVH IRU cRQcHUQ ZKHQ LW cRPHV WR LVVXHV VXcK aV 
PaUNHW GRPLQaQcH, aQWL-cRPSHWLWLYH SUacWLcHV, aQG SULYac\ LQIULQJHPHQWV. 

 

B. TKH IPSHUaWLYH RI OQJRLQJ MRQLWRULQJ aQG RHJXOaWLRQ LQ WKH DLJLWaO MaUNHWSOacH 

TKH UaSLGO\ cKaQJLQJ GLJLWaO PaUNHWSOacH HPSKaVLVHV WKH QHHG IRU cRQWLQXRXV PRQLWRULQJ aQG 
UHJXOaWLRQ. AV RQOLQH JaWHNHHSHUV VKaSH WKH GLJLWaO OaQGVcaSH, UHJXOaWRU\ IUaPHZRUNV PXVW aGaSW 
WR aGGUHVV HPHUJLQJ cKaOOHQJHV. CaVHV LQYROYLQJ MLcURVRIW, GRRJOH, aQG QXaOcRPP KLJKOLJKW WKH 
LPSRUWaQcH RI YLJLOaQW RYHUVLJKW IRU IaLU cRPSHWLWLRQ, cRQVXPHU ULJKWV, aQG LQQRYaWLRQ. E[SORULQJ 
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RQOLQH JaWHNHHSHUV UHYHaOV cRPSOH[LWLHV LQ WKH GLJLWaO HcRV\VWHP, HPSKaVLVLQJ WKH QHcHVVLW\ RI a 
SURacWLYH aQG aGaSWLYH UHJXOaWRU\ IUaPHZRUN. OQJRLQJ PRQLWRULQJ aQG UHJXOaWLRQ aUH cUXcLaO IRU 
IRVWHULQJ LQQRYaWLRQ, HQVXULQJ IaLU cRPSHWLWLRQ, aQG SURWHcWLQJ cRQVXPHU LQWHUHVWV LQ WKH HYROYLQJ 
GLJLWaO OaQGVcaSH.  

 

RHcRPPHQGaWLRQV  

GLYHQ WKH LQWULcacLHV RI WKH GLJLWaO HUa, ZKHUH RQOLQH JaWHNHHSHUV KROG VXbVWaQWLaO VZa\ RYHU 
cRQVXPHU H[SHULHQcHV, LW LV cUXcLaO WR cRQWHPSOaWH SURacWLYH PHaVXUHV aLPHG aW LPSURYLQJ 
cRQVXPHU SURWHcWLRQ. TKH HQVXLQJ UHcRPPHQGaWLRQV, LQIRUPHG b\ acaGHPLc OLWHUaWXUH, OHJaO 
SUHcHGHQWV, aQG cXUUHQW H[aPSOHV, aUH SXW IRUWK IRU cRQVLGHUaWLRQ b\ SROLc\PaNHUV, bXVLQHVVHV, 
aQG cRQVXPHUV. 

 

1. PROLc\PaNHUV: SWUHQJWKHQ RHJXOaWRU\ FUaPHZRUNV 

PROLc\PaNHUV KaYH a cUXcLaO UROH LQ VKaSLQJ WKH UHJXOaWLRQV JRYHUQLQJ WKH GLJLWaO PaUNHWSOacH. TR 
bROVWHU cRQVXPHU SURWHcWLRQ, LW LV aGYLVHG WR VWUHQJWKHQ UHJXOaWRU\ IUaPHZRUNV WR aGGUHVV WKH 
GLVWLQcW cKaOOHQJHV SUHVHQWHG b\ RQOLQH JaWHNHHSHUV. TKLV cRXOG LQcOXGH UHJXOaU UHYLHZV aQG 
XSGaWHV WR H[LVWLQJ aQWLWUXVW OaZV aQG cRQVXPHU SURWHcWLRQ UHJXOaWLRQV, HQVXULQJ WKHLU aGaSWabLOLW\ 
WR HYROYLQJ PaUNHW G\QaPLcV. MRUHRYHU, IRVWHULQJ LQWHUQaWLRQaO cROOabRUaWLRQ aPRQJ UHJXOaWRU\ 
bRGLHV LV HVVHQWLaO IRU a PRUH cRPSUHKHQVLYH aQG HIIHcWLYH aSSURacK9, JLYHQ WKH JORbaO QaWXUH RI 
RQOLQH SOaWIRUPV. 

 

2. BXVLQHVVHV: EPbUacH TUaQVSaUHQc\ aQG EWKLcaO PUacWLcHV 

FRU bXVLQHVVHV, HVSHcLaOO\ RQOLQH JaWHNHHSHUV, aGRSWLQJ WUaQVSaUHQc\ aQG HWKLcaO SUacWLcHV LV 
cUXcLaO. CRPSaQLHV VKRXOG SULRULWLVH WUaQVSaUHQW cRPPXQLcaWLRQ ZLWK XVHUV UHJaUGLQJ GaWa 
cROOHcWLRQ, aOJRULWKPV, aQG bXVLQHVV SUacWLcHV. TKH HVWabOLVKPHQW RI HWKLcaO JXLGHOLQHV IRU WKH 
XWLOLVaWLRQ RI cRQVXPHU GaWa aQG WKH aYRLGaQcH RI aQWL-cRPSHWLWLYH SUacWLcHV Pa\ VLJQLILcaQWO\ 
HQKaQcH WKH cRQVXPHU H[SHULHQcH10. FXUWKHUPRUH, WKH aGRSWLRQ RI VHOI-UHJXOaWRU\ PHaVXUHV aQG 
aGKHUHQcH WR LQGXVWU\ VWaQGaUGV Pa\ VHUYH aV HYLGHQcH RI a cRPPLWPHQW WR UHVSRQVLbOH bXVLQHVV 
cRQGXcW. 

 

3. CRQVXPHUV: EPSRZHUPHQW TKURXJK DLJLWaO LLWHUac\ 

PURPRWLQJ GLJLWaO OLWHUac\ LV YLWaO IRU LQIRUPHG cRQVXPHU GHcLVLRQ-PaNLQJ. IQLWLaWLYHV VKRXOG 
HGXcaWH cRQVXPHUV abRXW WKHLU ULJKWV, SULYac\ VHWWLQJV, aQG WKH LPSOLcaWLRQV RI RQOLQH HQJaJHPHQW. 
MHGLa OLWHUac\ LV cUXcLaO IRU HYaOXaWLQJ LQIRUPaWLRQ VRXUcHV aQG XQGHUVWaQGLQJ cRQWHQW-

 
9 GHUbHU, DJ 2020, CRPSHWLWLRQ LaZ aQG AQWLWUXVW, (O[IRUG UQLYHUVLW\ PUHVV, IQcRUSRUaWHG, O[IRUG). 
AYaLOabOH IURP: PURQXHVW EbRRN CHQWUaO. (30 DHcHPbHU 2023). 
10 GHUbHU (Q 9). 
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LQIOXHQcLQJ aOJRULWKPV, HPSRZHULQJ cRQVXPHUV WR acWLYHO\ VKaSH a GLJLWaO OaQGVcaSH WKaW 
SULRULWLVHV WKHLU LQWHUHVWV. RHcRPPHQGaWLRQV aLP WR HVWabOLVK a baOaQcHG GLJLWaO HcRV\VWHP, 
SULRULWLVLQJ cRQVXPHU SURWHcWLRQ ZLWKRXW KLQGHULQJ LQQRYaWLRQ. IQIRUPHG b\ acaGHPLc OLWHUaWXUH, 
OHJaO SUHcHGHQWV, aQG cXUUHQW H[aPSOHV, WKH\ cRQWULbXWH WR RQJRLQJ GLVcXVVLRQV RQ HQKaQcLQJ 
cRQVXPHU ZHOIaUH LQ WKH G\QaPLc GLJLWaO HUa. 

OQOLQH JaWHNHHSHUV' LPSacW RQ cRQVXPHU SURWHcWLRQ LV cRPSOH[, ZLWK SRVLWLYH cRQWULbXWLRQV aQG 
SRWHQWLaO cKaOOHQJHV. PURacWLYH aGRSWLRQ RI HWKLcaO SROLcLHV aQG cROOabRUaWLYH HIIRUWV VKRZcaVH 
WKHLU SRVLWLYH LQIOXHQcH. YHW, H[SORUaWLRQ RI VcHQaULRV UHYHaOLQJ cRQVXPHU KaUP HPSKaVLVHV WKH 
QHHG IRU a cRPSUHKHQVLYH XQGHUVWaQGLQJ RI aQWL-cRPSHWLWLYH SUacWLcHV. EYaOXaWLRQ RI H[LVWLQJ 
UHJXOaWLRQV aQG SURSRVHG UHIRUPV UHTXLUHV a WKRXJKWIXO aSSURacK UHcRJQL]LQJ WKH HYROYLQJ GLJLWaO 
OaQGVcaSH. CaVH VWXGLHV LOOXVWUaWH cKaOOHQJHV UHOaWHG WR WKH abXVH RI GRPLQaQW SRVLWLRQV b\ RQOLQH 
JaWHNHHSHUV, QHcHVVLWaWLQJ VXVWaLQHG VcUXWLQ\ aQG UHJXOaWRU\ LQWHUYHQWLRQ IRU IaLU cRPSHWLWLRQ aQG 
a cRQVXPHU-IULHQGO\ GLJLWaO HQYLURQPHQW. 

CRPSaUaWLYH aQaO\VLV XQGHUVcRUHV RQOLQH JaWHNHHSHUV' VKaUHG JRaOV RI WUaQVSaUHQc\ aQG XVHU 
HPSRZHUPHQW. DHVSLWH PaUNHW GRPLQaQcH aQG UHJXOaWRU\ cKaOOHQJHV, XQGHUVWaQGLQJ QXaQcHV 
cRQWULbXWHV WR RQJRLQJ GLVcXVVLRQV RQ UHILQLQJ IUaPHZRUNV IRU IaLU cRPSHWLWLRQ aQG cRQVXPHU 
SURWHcWLRQ. RHcRJQL]LQJ GLJLWaO HcRV\VWHP cRPSOH[LWLHV, RXU H[SORUaWLRQ HPSKaVLVHV WKH QHHG IRU 
a SURacWLYH UHJXOaWRU\ IUaPHZRUN. GURXQGHG LQ cRQWLQXRXV PRQLWRULQJ, LW VKaSHV a GLJLWaO 
PaUNHWSOacH HQcRXUaJLQJ LQQRYaWLRQ, SULRULWLVLQJ IaLU cRPSHWLWLRQ, aQG VaIHJXaUGLQJ cRQVXPHU 
LQWHUHVWV. 

IQ cRQcOXVLRQ, WKH SURSRVHG UHcRPPHQGaWLRQV VHHN a KaUPRQLRXV GLJLWaO HcRV\VWHP SULRULWLVLQJ      
cRQVXPHU SURWHcWLRQ aQG LQQRYaWLRQ. DUaZLQJ IURP GLYHUVH VRXUcHV, WKH\ cRQWULbXWH WR RQJRLQJ 
GLVcRXUVH RQ HQKaQcLQJ cRQVXPHU ZHOIaUH, UHLQIRUcLQJ WKH LGHa WKaW a ZHOO-UHJXOaWHG, HYROYLQJ 
GLJLWaO OaQGVcaSH IRVWHUV LQQRYaWLRQ, HQVXUHV IaLU cRPSHWLWLRQ, aQG VaIHJXaUGV cRQVXPHU ZHOIaUH. 
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UQYHLOLQJ WKH LHJaO D\QaPLcV: A CULWLcaO AQaO\VLV RI CIF CRQWUacWV aQG 
WKH SLJQLILcaQcH RI RHWHQWLRQ RI TLWOH COaXVHV LQ IQWHUQaWLRQaO SaOHV 

ASaUQa AOLQJaO MRKaQGaV 
DHSaUWPHQW RI LaZ, UQLYHUVLW\ RI LHLcHVWHU, UQLWHG KLQJGRP 

 

 

 

IQ LQWHUQaWLRQaO WUaGH, HVWabOLVKHG cRQWUacWXaO IUaPHZRUNV, SaUWLcXOaUO\ CRVW, IQVXUaQcH, aQG 
FUHLJKW (CIF) cRQWUacWV, aUH SLYRWaO IRU JRYHUQLQJ cURVV-bRUGHU JRRGV VaOHV. TKLV HVVa\ cULWLcaOO\ 
H[aPLQHV WKH OHJaO QaWXUH RI CIF cRQWUacWV, cRQWHPSOaWLQJ WKHP QRW MXVW aV a VaOH RI JRRGV bXW 
aOVR aV a VaOH RI GRcXPHQWV UHOaWHG WR WKH JRRGV. B\ H[SORULQJ OHJaO SUHcHGHQWV, WKH aQaO\VLV aLPV 
WR XQcRYHU QXaQcHG G\QaPLcV ZLWKLQ CIF cRQWUacWV. TKH GLVcXVVLRQ H[WHQGV WR WKH UHWHQWLRQ RI 
WLWOH cOaXVH, a IXQGaPHQWaO aVSHcW RI LQWHUQaWLRQaO VaOHV WUaQVacWLRQV. AV a OHJaO GHYLcH IRU VHcXULQJ 
Sa\PHQW aQG PLWLJaWLQJ ULVNV IRU VHOOHUV, WKH UHWHQWLRQ RI WLWOH cOaXVH VLJQLILcaQWO\ VKaSHV 
cRQWUacWXaO G\QaPLcV. TKH HVVa\ GHOYHV LQWR LWV cRQWHPSRUaU\ LPSRUWaQcH, cRQVLGHULQJ LWV LPSacW 
RQ ULVN PaQaJHPHQW aQG acNQRZOHGJLQJ SRWHQWLaO OLPLWaWLRQV, SURYLGLQJ a cRPSUHKHQVLYH 
XQGHUVWaQGLQJ ZLWKLQ WKH cRQWH[W RI LQWHUQaWLRQaO cRPPHUcH. 
 

UQGHUVWaQGLQJ CIF CRQWUacWV 
A CIF (CRVW, IQVXUaQcH, FUHLJKW) cRQWUacW UHSUHVHQWV aQ aJUHHPHQW WR VHOO JRRGV aW a WRWaO SULcH 
WKaW cRYHUV WKH cRVW RI WKH JRRGV, LQVXUaQcH, aQG IUHLJKW IRU VKLSSLQJ WKHP WR a VSHcLILHG 
GHVWLQaWLRQ.11 IQ WKLV aUUaQJHPHQW, WKH VHOOHU, aIWHU VKLSSLQJ RU bX\LQJ WKH JRRGV aV aJUHHG, IXOILOV 
WKHLU SaUW b\ JLYLQJ WKH bX\HU WKH ULJKW VKLSSLQJ GRcXPHQWV. EYHQ LI WKH JRRGV JHW ORVW bHIRUH WKLV 
KaQGRYHU, WKH VHOOHU ZLOO QRW IacH GLIILcXOWLHV. II WKH ORVV PaWHULaOL]HV, WKH bX\HU LV VWLOO UHTXLUHG WR 
Sa\ ZKHQ WKH GRcXPHQWV aUH SUHVHQWHG. TKH bX\HU'V RSWLRQV IRU UHPHG\ aUH aJaLQVW WKH caUULHU 
RU WKH LQVXUaQcH SURYLGHU, QRW WKH VHOOHU ZKR PaGH WKH VaOHV cRQWUacW. Pa\PHQWV LQ CIF cRQWUacWV 
aUH XVXaOO\ UHcHLYHG bHIRUH JRRGV UHacK WKH GHVWLQaWLRQ, aOLJQHG ZLWK GRcXPHQW SUHVHQWaWLRQ WR 
WKH bX\HU RU WKH baQN LQ caVH RI GRcXPHQWaU\ cUHGLW aUUaQJHPHQWV. 
 

CIF cRQWUacWV aUH aWWUacWLYH WR bRWK VHOOHUV aQG bX\HUV IRU YaULRXV UHaVRQV. SHOOHUV caQ cKaUJH 
KLJKHU SULcHV, SRWHQWLaOO\ HaUQLQJ PRUH SURILW WKaQ LQ FUHH RQ BRaUG (FOB) cRQWUacWV aQG aUH 
XVXaOO\ SaLG bHIRUH WKH JRRGV UHacK WKHLU GHVWLQaWLRQ, RIWHQ ZKHQ WKH bX\HU UHcHLYHV WKH 
GRcXPHQWV OLNH WKH LQYRLcH, LQVXUaQcH SROLc\, aQG bLOO RI OaGLQJ, RU WKURXJK a baQN LI WKHUH'V a 
cUHGLW aUUaQJHPHQW. FRU bX\HUV, WKH aWWUacWLYHQHVV RI CIF cRQWUacWV OLHV LQ aYRLGLQJ WKH KaUGVKLS 
RI ILQGLQJ VKLSSLQJ VSacH aQG LQVXUaQcH, ZKLcK LV a QRWabOH cKaOOHQJH LQ IRUHLJQ cRXQWULHV GXH WR 
XQIaPLOLaU bXVLQHVV SUacWLcHV.12 WKLOH bX\HUV cRXOG aSSRLQW aQ aJHQW LQ WKH H[SRUW cRXQWU\ IRU 
WKHVH WaVNV, LW GHSHQGV RQ cRYHULQJ aJHQW cRVWV aQG ILQGLQJ a UHOLabOH aJHQW aW a UHaVRQabOH cRVW. 
AGGLWLRQaOO\, ´WKH ULVN RI LQcUHaVHG WUaQVSRUWaWLRQ aQG LQVXUaQcH cRVWV aOVR IaOOV RQ WKH VHOOHU.µ13 
TR IXUWKHU aGG WR WKH bHQHILW, Sa\PHQW LVQ'W UHTXLUHG XQWLO WKH UHOHYaQW GRcXPHQWV aUH SUHVHQWHG. 

 
11 JXGaK PKLOLS BHQMaPLQ, MLcKaHO G. BULGJH, aQG HRZaUG N. BHQQHWW (HGV), BHQMaPLQ·V SaOH RI 
GRRGV (11WK HGQ, SZHHW & Ma[ZHOO 2021) 19-001. 
12 IQGLUa CaUU aQG PHWHU SWRQH, IQWHUQaWLRQaO TUaGH LaZ (Ta\ORU & FUaQcLV GURXS 2017), PURQXHVW 
EbRRN CHQWUaO, S 115 
13 IbLG. 
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OQcH SUHVHQWHG, WKH bX\HU caQ VHOO WKH JRRGV WR a WKLUG SaUW\ baVHG RQ WKH VWUHQJWK RI WKHVH 
GRcXPHQWV.  
SaOH RI GRRGV YV. SaOH RI DRcXPHQWV 
CIF cRQWUacWV ZHUH ZHOO GHVcULbHG b\ LRUG AWNLQVRQ LQ JRKQVRQ Y Ta\ORU BURV,14 WKaW WKH VHOOHUV 
aUH JHQHUaOO\ RbOLJHG WR cUHaWH aQ LQYRLcH, VKLS JRRGV PaWcKLQJ WKH aJUHHPHQW, aUUaQJH IRU 
GHOLYHU\, VHcXUH WUaGH-VWaQGaUG LQVXUaQcH, aQG SURPSWO\ VHQG VKLSSLQJ GRcXPHQWV (LQYRLcH, bLOO 
RI OaGLQJ, aQG LQVXUaQcH SROLc\) WR bX\HUV.15 TKLV V\PbROLc WUaQVIHU RI RZQHUVKLS SXWV JRRGV aW 
WKH bX\HU'V ULVN aQG aOORZV VHOOHUV WR cOaLP Sa\PHQW. II WKH CIF cRQWUacW GRHVQ'W VSHcLI\, GRcXPHQW 
GHOLYHU\ LV SUHVXPHG aW WKH bX\HU'V UHVLGHQcH RU bXVLQHVV. IQ WKH caVH RI AUQROG KaUbHUJ & CR. 
Y BO\WKH GUHHQ JRXUGaLQ & CR.,16 ScUXWWRQ J aVVHUWHG WKaW a CIF VaOH LV QRW a VaOH RI JRRGV bXW 
UaWKHU a VaOH RI GRcXPHQWV RI JRRGV. HRZHYHU, WKLV SHUVSHcWLYH IacHV cKaOOHQJHV, aV HYHQ LI WKH 
CIF VHOOHU SUHVHQWV YaOLG GRcXPHQWV, WKH bX\HU UHWaLQV WKH ULJKW WR UHMHcW WKH acWXaO JRRGV LI WKH\ 
IaLO WR PHHW WKH cRQWUacW'V VSHcLILcaWLRQV. TKH CRXUW RI ASSHaO LQ WKH VaPH caVH H[SOLcLWO\ 
GLVaJUHHG ZLWK ScUXWWRQ J'V VWaWHPHQW.17 BaQNHV LJ GLVVHQWHG, cRQWHQGLQJ WKaW WKH cRQWUacW LV QRW a 
VaOH RI GRcXPHQWV UHOaWHG WR JRRGV bXW UaWKHU a cRQWUacW IRU WKH VaOH RI JRRGV H[HcXWHG WKURXJK 
WKH GHOLYHU\ RI GRcXPHQWV.18  
 

A CIF cRQWUacW LV IXQGaPHQWaOO\ aQ aJUHHPHQW IRU VHOOLQJ JRRGV UaWKHU WKaQ PHUHO\ H[cKaQJLQJ 
GRcXPHQWV.19 TKLV XQGHUVWaQGLQJ aULVHV bHcaXVH VXcK a cRQWUacW QHcHVVLWaWHV WKH acWXaO VKLSPHQW 
RI JRRGV; RWKHUZLVH, WKH cRQcHSW RI aVVRcLaWHG GRcXPHQWV bHcRPHV LUUHOHYaQW. HRZHYHU, WKH 
G\QaPLcV VKLIW aIWHU WKH JRRGV aUH VKLSSHG. IQ WKH CRXWXULHU Y. HaVWLH caVH,20 WKHUH ZaV aQ 
aUJXPHQW VXJJHVWLQJ WKaW WKH bX\HU HVVHQWLaOO\ acTXLUHV VKLSSLQJ GRcXPHQWV, LQcOXGLQJ WKH ULJKWV 
aQG LQWHUHVWV RI WKH VHOOHU. HRZHYHU, WKH HRXVH RI LRUGV GLVPLVVHG WKLV aUJXPHQW, KLJKOLJKWLQJ 
WKH SaUWLHV' cRQVLGHUaWLRQ RI WKH JRRGV' H[LVWHQcH.21  
 

A VLPLOaU cLUcXPVWaQcH RccXUUHG LQ WKH OHJaO caVH SP\WK & CR. LWG Y. BaLOH\ SRQ & CR. LWG,22 WKH 
HRXVH RI LRUGV aIILUPHG WKH UHTXLUHPHQW IRU bRWK JRRGV aQG aGKHUHQcH WR cRQWUacWXaO WHUPV LQ 
CIF cRQWUacWV. TKH UXOLQJ VWaWHG WKaW a VHOOHU'V SUHVHQWaWLRQ RI LQcRPSOHWH RU QRQ-cRQIRUPLQJ 
GRcXPHQWV, HYHQ LI VXbVHTXHQWO\ cRUUHcWHG, cRQVWLWXWHV a SaUWLaO WHQGHU, aOORZLQJ WKH bX\HU WR 
UHMHcW WKHP. LRUG WULJKW XQGHUVcRUHG WKH UROH RI GRcXPHQWV aV "V\PbROV RI GHOLYHU\," 
HPSKaVLVLQJ WKHLU VLJQLILcaQcH LQ HQVXULQJ WKH WUaQVIHU RI WLWOH aQG SRVVHVVLRQ aW WKH GHVWLQaWLRQ. 
TKLV OHJaO SUHcHGHQW XQGHUVcRUHV WKH YLWaO LPSRUWaQcH RI VWULcW cRPSOLaQcH ZLWK GRcXPHQWaU\ 
RbOLJaWLRQV LQ CIF cRQWUacWV, JUaQWLQJ bX\HUV WKH abLOLW\ WR UHMHcW LQcRPSOHWH RU IOaZHG WHQGHUV 
aQG SURWHcW WKHLU LQWHUHVWV. 
 

 
14 JRKQVRQ Y Ta\ORU BURV (1920) 122 LT 130. 
15 IbLG Q(2) S 116. 
16 AUQROG KaUbHUJ & CR Y BO\WKH GUHHQ JRXUGaLQ & CR [1915] 2 KB 379. 
17 AUQROG KaUbHUJ Y BO\WKH [1916] 1 KB 495. 
18 IbLG. 
19 PKLOLS W. TKa\HU, ¶C. I. F. CRQWUacWV LQ IQWHUQaWLRQaO CRPPHUcH· (1940) 53 HaUYaUG LaZ RHYLHZ 
796. 
20 CRXWXULHU Y HaVWLH [1856] 5 HLC 673. 
21 IbLG Q(9). 
22 SP\WK & CR. LWG Y. BaLOH\ SRQ & CR. LWG [1940] 3 ALL ER 60. 
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TKH OHJaO SUHcHGHQW RI BXQJH CRUSRUaWLRQ Y. TUaGa[ E[SRUW S.A. [1981]23 KROGV VLJQLILcaQW 
LPSOLcaWLRQV IRU LQWHUQaWLRQaO cRQWUacWXaO WUaQVacWLRQV. IQ WKLV LQVWaQcH, BXQJH CRUSRUaWLRQ, a 
UQLWHG SWaWHV-baVHG HQWLW\, H[HcXWHG a CIF cRQWUacW ZLWK TUaGa[ E[SRUW S.A., a PaQaPaQLaQ 
cRPSaQ\, SHUWaLQLQJ WR WKH VaOH RI VR\bHaQ PHaO. TKH CIF IUaPHZRUN, ZKHUHLQ WKH VHOOHU 
PaQaJHV aQG cRYHUV VKLSSLQJ H[SHQVHV, ZaV cHQWUaO WR WKH GLVSXWH. TKH cRXUW'V aVVHUWLRQ WKaW WKH 
cUX[ RI CIF cRQWUacWV OLHV LQ WKH GRcXPHQWaWLRQ UaWKHU WKaQ WKH SK\VLcaO JRRGV XQGHUVcRUHV WKH 
SLYRWaO UROH RI accXUaWH SaSHUZRUN. TKLV GHcLVLRQ VHUYHV aV a JXLGLQJ SULQcLSOH LQ QaYLJaWLQJ WKH 
LQWULcacLHV RI LQWHUQaWLRQaO WUaGH aJUHHPHQWV, HPSKaVLVLQJ WKH SaUaPRXQW LPSRUWaQcH RI 
PHWLcXORXV GRcXPHQWaWLRQ IRU VXccHVVIXO cRQWUacWXaO HQIRUcHPHQW. 
 

IQ WKH OHJaO GLVSXWH RI PaQcKaXG FUHUHV S.A. Y EWabOLVVHPHQWV GHQHUaO GUaLQ CRPSaQ\ (AIULcaQ) 
LWG,24 PaQcKaXG FUHUHV S.A. VROG 5,500 WRQV RI BUa]LOLaQ \HOORZ PaL]H WR EVWabOLVKPHQWV GHQHUaO 
GUaLQ CRPSaQ\ (AIULcaQ) LWG WKURXJK a CIF cRQWUacW. TKH cRQWUacW PaQGaWHG WKH VHOOHU WR 
IXUQLVK VSHcLILc GRcXPHQWV, LQcOXGLQJ aQ LQVXUaQcH SROLc\, a bLOO RI OaGLQJ, aQG aQ LQYRLcH, 
IacLOLWaWLQJ WKH bX\HU'V SRVVHVVLRQ RI WKH JRRGV aW WKH GHVWLQaWLRQ SRUW. AOWKRXJK WKH bX\HUV LQLWLaOO\ 
UHMHcWHG WKH PaL]H RQ LQVXIILcLHQW JURXQGV, OaWHU UHaOLVLQJ a VKLSPHQW GHOa\, WKH cRXUW UXOHG LQ 
IaYRXU RI WKH VHOOHU, aVVHUWLQJ HQWLWOHPHQW WR Sa\PHQW aV cRQIRUPLQJ GRcXPHQWV KaG bHHQ 
GHOLYHUHG, HYHQ WKRXJK WKH JRRGV ZHUH QRW      VKLSSHG ZLWKLQ WKH aJUHHG WLPHIUaPH. 
 

TKH RHWHQWLRQ RI TLWOH COaXVH LQ IQWHUQaWLRQaO SaOHV TUaQVacWLRQV 
TKH UHWHQWLRQ RI WLWOH cOaXVH, cRPPRQO\ NQRZQ aV WKH "RRPaOSa cOaXVH" RU "UHVHUYaWLRQ RI WLWOH 
cOaXVH," LV a OHJaO GHYLcH IUHTXHQWO\ HPSOR\HG LQ LQWHUQaWLRQaO VaOHV WUaQVacWLRQV WR VHcXUH Sa\PHQW 
IRU JRRGV. TKLV cOaXVH aOORZV WKH VHOOHU WR UHWaLQ RZQHUVKLS RI WKH JRRGV XQWLO WKH bX\HU IXOILOV      
WKHLU Sa\PHQW RbOLJaWLRQV. TKH SaOH RI GRRGV AcW (SGA) 1979 SURYLGHV WKaW SURSHUW\ LQ JRRGV 
ZLOO RQO\ SaVV ZKHQ WKH SaUWLHV WR WKH WUaQVacWLRQ LQWHQG LW WR SaVV, WKXV aOORZLQJ a VXSSOLHU WR 
UHWaLQ WLWOH WR JRRGV aIWHU GHOLYHU\ RI WKRVH JRRGV WR WKH cXVWRPHU.25 MRUHRYHU, WKH SaOH RI GRRGV 
AcW 1979 LQWURGXcHV aGGLWLRQaO PHaVXUHV WKaW JUaQW aQ XQSaLG VHOOHU a OLHQ RYHU JRRGV, cRQWLQJHQW 
XSRQ SK\VLcaO SRVVHVVLRQ,26 aOORZLQJ UHWHQWLRQ XQWLO WKH bX\HU VaWLVILHV Sa\PHQW RbOLJaWLRQV,27 aQG 
aOVR RXWOLQHV cLUcXPVWaQcHV SHUPLWWLQJ WKH VHOOHU WR UHWaLQ SRVVHVVLRQ, LQcOXGLQJ LQVWaQcHV ZKHUH 
JRRGV aUH VROG ZLWKRXW cUHGLW WHUPV, VROG RQ cUHGLW ZLWK aQ H[SLUHG WHUP, RU LQ WKH HYHQW RI WKH 
VHOOHU'V LQVROYHQc\.28

 

 

IPSRUWaQcH RI RHWHQWLRQ RI TLWOH COaXVH 

TKH UHWHQWLRQ RI WLWOH cOaXVH VHUYHV aV a cUXcLaO ULVN PLWLJaWLRQ WRRO IRU VHOOHUV HQJaJHG LQ 
LQWHUQaWLRQaO WUaGH. IW KHOSV SURWHcW VHOOHUV aJaLQVW WKH ULVN RI QRQ-Sa\PHQW RU LQVROYHQc\ RI 
bX\HUV. B\ UHWaLQLQJ RZQHUVKLS XQWLO Sa\PHQW LV PaGH, VHOOHUV caQ UHGXcH WKHLU H[SRVXUH WR 
ILQaQcLaO ORVVHV, SaUWLcXOaUO\ LQ cURVV-bRUGHU WUaQVacWLRQV ZKHUH HQIRUcLQJ Sa\PHQW Pa\ bH 
cKaOOHQJLQJ. TKH VLJQLILcaQcH RI ULVN PLWLJaWLRQ WKURXJK UHWHQWLRQ RI WLWOH cOaXVHV LV H[HPSOLILHG LQ 

 
23 BXQJH CRUSRUaWLRQ Y. TUaGa[ E[SRUW S.A. [1981] 1 WLR 711. 
24 [1970] 1 LOR\G'V RHS 53 
25 SaOH RI GRRGV AcW 1979, V 19. 
26 SGA 1979, V 38(1). 
27 SGA 1979, V 39(1). 
28 SGA 1979, V 41. 
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AOXPLQLXP IQGXVWULH VaaVVHQ BV Y RRPaOSa AOXPLQLXP LWG,29 ZKHUH WKH cRXUW XSKHOG WKH 
VXSSOLHU'V ULJKW WR WUacH aQG UHcOaLP JRRGV GXH WR QRQ-Sa\PHQW.  
 

RHWaLQLQJ WLWOH VHUYHV a cUXcLaO IXQcWLRQ LQ HQabOLQJ VHOOHUV WR VHcXUH ILQaQcLQJ RU cUHGLW IacLOLWLHV, 
aV LW HQKaQcHV WKHLU abLOLW\ WR XVH WKH JRRGV aV cROOaWHUaO IRU RbWaLQLQJ ILQaQcLaO VXSSRUW. TKLV 
LQcHQWLYL]HV WUaGH, LQcUHaVHV accHVV WR PaUNHWV, aQG IXHOV JORbaO HcRQRPLc acWLYLW\. TKH LQcUHaVHG 
accHVV WR ILQaQcLQJ caQ bH HVSHcLaOO\ LPSRUWaQW IRU VPaOO aQG PHGLXP-VL]HG HQWHUSULVHV (SMEV) 
HQJaJHG LQ LQWHUQaWLRQaO WUaGH. TKH IacLOLWaWLRQ RI ILQaQcLQJ IRU VHOOHUV LV VXSSRUWHG LQ CORXJK MLOO 
LWG Y MaUWLQ,30 ZKHUH WKH cRXUW cRQVLGHUHG WKH VHOOHU'V ULJKWV WR UHSRVVHVV aQG VHOO JRRGV aV cUXcLaO 
LQ ILQaQcLaO aUUaQJHPHQWV.  
 

TKH UHWHQWLRQ RI WLWOH cOaXVH SURYLGHV a GHJUHH RI OHJaO XQLIRUPLW\ LQ LQWHUQaWLRQaO VaOHV 
WUaQVacWLRQV. DHVSLWH YaULaWLRQV LQ OHJaO V\VWHPV acURVV GLIIHUHQW MXULVGLcWLRQV, WKH UHcRJQLWLRQ RI 
WKLV cOaXVH caQ cRQWULbXWH WR a PRUH VWaQGaUGL]HG aSSURacK LQ JRYHUQLQJ WKH ULJKWV aQG RbOLJaWLRQV 
RI SaUWLHV LQYROYHG LQ cURVV-bRUGHU VaOHV. TKLV caQ HQKaQcH OHJaO SUHGLcWabLOLW\ aQG UHGXcH 
XQcHUWaLQWLHV IRU LQWHUQaWLRQaO WUaGHUV. TKH LPSRUWaQcH RI OHJaO XQLIRUPLW\ LV XQGHUVcRUHG LQ 
AUPRXU Y TK\VVHQ EGHOVWaKOZHUNH AG,31 ZKHUH WKH HRXVH RI LRUGV cRQVLGHUHG WKH YaOLGLW\ RI 
aQ "aOO accRXQWV" cOaXVH, HPSKaVLVLQJ WKH QHHG IRU VWaQGaUGLVHG OHJaO aSSURacKHV.  
 

FXUWKHUPRUH, LQ TUHLbacKHU IQGXVWULH AG Y CKaWHaXJa\ PaSHU PURGXcWV LWG caVH,32 WKH SULQcLSOHV 
RI WKH UQLWHG NaWLRQV CRQYHQWLRQ RQ CRQWUacWV IRU WKH IQWHUQaWLRQaO SaOH RI GRRGV (CISG) ZHUH 
LQVWUXPHQWaO LQ YaOLGaWLQJ RHWHQWLRQ RI TLWOH (ROT) cOaXVHV, SURYLGLQJ a OHJaO IUaPHZRUN WKaW 
IacLOLWaWHV cURVV-bRUGHU cUHGLW VaOHV ZLWK a XQLIRUP LQWHUQaWLRQaO VWaQGaUG. TKH CISG'V HPSKaVLV 
RQ SaUW\ aXWRQRP\ (AUWLcOH 6) aQG acNQRZOHGJPHQW RI LQWHUQaWLRQaO cRPPHUcLaO SUacWLcHV 
(AUWLcOH 9) SOa\HG a SLYRWaO UROH LQ HQGRUVLQJ WKH HIIHcWLYHQHVV RI ROT cOaXVHV, HQVXULQJ a 
cRQVLVWHQW aQG SUHGLcWabOH OHJaO HQYLURQPHQW IRU cURVV-bRUGHU WUaQVacWLRQV. 
 

B\ SURYLGLQJ VHOOHUV ZLWK a PHaQV WR VHcXUH WKHLU LQWHUHVWV, WKH UHWHQWLRQ RI WLWOH cOaXVH IRVWHUV 
cRQILGHQcH LQ LQWHUQaWLRQaO WUaGH. BX\HUV Pa\ bH PRUH ZLOOLQJ WR HQJaJH LQ WUaQVacWLRQV ZKHQ 
WKH\ NQRZ WKaW VHOOHUV KaYH a OHJaO PHcKaQLVP WR SURWHcW WKHLU ULJKWV LQ caVH RI GHIaXOW. TKLV, LQ 
WXUQ, cRQWULbXWHV WR WKH JURZWK aQG VXVWaLQabLOLW\ RI JORbaO cRPPHUcH. TKH GHcLVLRQ LQ SWRc]QLa 
GG\QLa SA Y GHaUbXON HROGLQJV LWG [2009]33 XQGHUVcRUHV WKH VLJQLILcaQcH RI WKH UHWHQWLRQ RI WLWOH 
cOaXVHV LQ IRVWHULQJ WUaGH cRQILGHQcH. IQ WKLV caVH, WKH cRXUW UHcRJQL]HG WKH cRQWUacWXaO 
PHcKaQLVP'V YLWaO UROH LQ aVVXULQJ VHOOHUV RI a OHJaO UHPHG\ LQ WKH HYHQW RI a bX\HU·V GHIaXOW, WKXV 
SURPRWLQJ a VHQVH RI WUXVW aQG cRQILGHQcH LQ LQWHUQaWLRQaO WUaGH UHOaWLRQVKLSV. 
 

LLPLWaWLRQV RI RHWHQWLRQ RI TLWOH COaXVH 

TKH UHWHQWLRQ RI WLWOH cOaXVH IacHV cKaOOHQJHV aULVLQJ IURP MXULVGLcWLRQaO YaULaWLRQV LQ OHJaO V\VWHPV. 
TKH HQIRUcHabLOLW\ aQG HIIHcWLYHQHVV RI WKH cOaXVH caQ YaU\ VLJQLILcaQWO\ IURP RQH MXULVGLcWLRQ WR 

 
29 AOXPLQLXP IQGXVWULH VaaVVHQ BV Y RRPaOSa AOXPLQLXP LWG [1976] 1 WLR 676 
30 CORXJK MLOO LWG Y MaUWLQ [1984] EWCA CLY 6, [1985] CK 19 
31 AUPRXU Y TK\VVHQ EGHOVWaKOZHUNH AG [1990] UKHL J1018-2. 
32 TUHLbacKHU IQGXVWULH AG Y CKaWHaXJa\ PaSHU PURGXcWV LWG [2004] EWHC 1202 (CRPP). 
33 SWRc]QLa GG\QLa SA Y GHaUbXON HROGLQJV LWG [2009] EWCA CLY 75 
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aQRWKHU, cUHaWLQJ XQcHUWaLQW\ IRU SaUWLHV LQYROYHG LQ LQWHUQaWLRQaO WUaQVacWLRQV. TKLV OLPLWaWLRQ 
HPSKaVLVHV WKH LPSRUWaQcH RI caUHIXO GUaIWLQJ aQG cRQVLGHUaWLRQ RI aSSOLcabOH OaZV. IQ WKH caVH 
RI PST EQHUJ\ 7 SKLSSLQJ LLC Y O W BXQNHU MaOWa LLPLWHG [2016],34 WKH cRXUW H[aPLQHG 
VHcWLRQ 2(1) RI WKH SaOH RI GRRGV AcW 1979, GHILQLQJ a VaOH RI JRRGV aV a SURSHUW\ WUaQVIHU IRU 
PRQH\. TKH caVH IRcXVHG RQ bXQNHUV VXSSOLHG b\ O W BXQNHU MaOWa LLPLWHG WR PST EQHUJ\ 
7 SKLSSLQJ LLC, ZLWK a UHWHQWLRQ RI WLWOH cOaXVH aOORZLQJ RZQHUVKLS XQWLO Sa\PHQW. TKH cRXUW 
UXOHG WKH aJUHHPHQW ZaV a VHUYLcH cRQWUacW, UHQGHULQJ WKH UHWHQWLRQ RI WKH WLWOH cOaXVH LQHIIHcWLYH. 
 

IQ LQVWaQcHV LQYROYLQJ SHULVKabOH JRRGV, a UHWHQWLRQ RI WLWOH cOaXVH Pa\ SURYH LQHIIHcWLYH, 
SaUWLcXOaUO\ ZKHQ WKH JRRGV aUH VXVcHSWLbOH WR GHWHULRUaWLRQ bHIRUH Sa\PHQW LV cRPSOHWHG. TKH 
cKaOOHQJH RI PL[HG JRRGV aULVHV ZKHQ WKH RULJLQaO JRRGV ORVH WKHLU GLVWLQcW LGHQWLW\ WKURXJK 
cRPbLQaWLRQ ZLWK RWKHU PaWHULaOV, aV VHHQ LQ VLWXaWLRQV ZKHUH a bX\HU WUaQVIRUPV ZRRG LQWR a 
SLHcH RI IXUQLWXUH. FRU aQ HIIHcWLYH UHWHQWLRQ RI WLWOH cOaXVH, LW LV HVVHQWLaO WKaW WKH JRRGV caQ bH 
LQGLYLGXaOO\ LGHQWLILHG aQG H[WUacWHG ZLWKRXW caXVLQJ KaUP WR WKH aPaOJaPaWHG SURGXcW³aQ 
LPSUacWLcaOLW\ LQ caVHV RI LQWHJUaWHG LWHPV OLNH IXUQLWXUH. II PXOWLSOH VHOOHUV SURYLGH LGHQWLcaO, 
XQPaUNHG SLHcHV RI ZRRG, UHQGHULQJ WKH JRRGV LQGLVWLQJXLVKabOH, HQIRUcLQJ UHWHQWLRQ RI WLWOH 
bHcRPHV cKaOOHQJLQJ. NHYHUWKHOHVV, a SRWHQWLaO UHVROXWLRQ Pa\ LQYROYH LPSRVLQJ aQ RbOLJaWLRQ RQ 
WKH bX\HU WR OabHO aQG VHJUHJaWH HacK VHOOHU'V JRRGV WR PaLQWaLQ cOaULW\ UHJaUGLQJ RZQHUVKLS 
WKURXJKRXW WKH PaQXIacWXULQJ SURcHVV. 
 

IQ WKH caVH RI BRUGHQ (UK) LWG Y ScRWWLVK TLPbHU PURGXcWV LWG,35 UHVLQ ZaV cRPbLQHG ZLWK ZRRG 
cKLSSLQJV WR cUHaWH a cKLSbRaUG. DHVSLWH WKH VHOOHU'V aWWHPSW WR UHWaLQ RZQHUVKLS, WKH UaSLG XVH RI 
WKH UHVLQ ZLWKLQ WZR Ga\V GXULQJ WKH PaQXIacWXULQJ SURcHVV OHG WR WKH ORVV RI WLWOH. A VLPLOaU 
VLWXaWLRQ RccXUUHG LQ RH PHacKGaUW LWG,36 ZKHUH WKH VHOOHU cRXOGQ'W PaLQWaLQ WLWOH RYHU OHaWKHU RQcH 
LW ZaV WUaQVIRUPHG LQWR KaQGbaJV, ORVLQJ LWV GLVWLQcW H[LVWHQcH. NRWabO\, JRRGV OLNH HQJLQHV, ZKLcK 
UHPaLQ XQaOWHUHG, Pa\ VWLOO bH HOLJLbOH IRU UHWHQWLRQ RI WLWOH, VXcK aV ZKHQ XQbROWHG IURP a 
JHQHUaWLQJ VHW. 
 

TKH HQIRUcHabLOLW\ RI a UHWHQWLRQ RI WLWOH cOaXVH LV aOVR cRQWLQJHQW RQ WKH bX\HU'V cRQGXcW LQ WKH 
RUGLQaU\ cRXUVH RI bXVLQHVV. II WKH bX\HU URXWLQHO\ VHOOV WKH JRRGV bHIRUH cRPSOHWLQJ Sa\PHQW, 
aQG WKH VHOOHU LV cRJQL]aQW RI WKLV SUacWLcH, WKH HIILcac\ RI WKH UHWHQWLRQ RI WLWOH cOaXVH Pa\ bH 
MHRSaUGLVHG. TKLV VcHQaULR SUHVHQWV a cKaOOHQJH bHcaXVH, b\ WKH bX\HU'V cXVWRPaU\ bXVLQHVV 
SUacWLcHV, WKH JRRGV PLJKW KaYH aOUHaG\ cKaQJHG KaQGV bHIRUH WKH VHOOHU VHcXUHV IXOO Sa\PHQW. IQ 
WKH OHJaO PaWWHU RI AUPRXU Y TK\VVHQ EGHOVWaKOZHUNH AG [1991],37 LW ZaV GHWHUPLQHG WKaW a 
UHWHQWLRQ RI WLWOH cOaXVH PLJKW ORVH HIIHcWLYHQHVV LI WKH bX\HU cRQVLVWHQWO\ VHOOV WKH JRRGV LQ WKHLU 
UHJXOaU bXVLQHVV RSHUaWLRQV, aQG WKH VHOOHU LV cRJQL]aQW RI WKLV cXVWRPaU\ SUacWLcH. 
 

CRQcOXVLRQ 

TR VXP XS, WKH LQKHUHQW OHJaO cKaUacWHU RI a CIF (CRVW, IQVXUaQcH, FUHLJKW) cRQWUacW UHYROYHV 
aURXQG WKH VaOH RI WaQJLbOH JRRGV UaWKHU WKaQ a VLPSOH WUaQVacWLRQ RI GRcXPHQWV. AOWKRXJK 

 
34 PST EQHUJ\ 7 SKLSSLQJ LLC Y O W BXQNHU MaOWa LLPLWHG [2016] UKSC 23 
35 BRUGHQ (UK) LWG Y ScRWWLVK TLPbHU PURGXcWV LWG [1981] CK 25 
36 RH PHacKGaUW LWG [1984] CK 131 
37 AUPRXU Y TK\VVHQ EGHOVWaKOZHUNH AG [1991] 2 AC 339. 



LHLcHVWHU SWXGHQW LaZ RHYLHZ VRO 2 IVVXH XIII   

 21 

VKLSSLQJ GRcXPHQWV aUH SLYRWaO IRU WUaQVIHUULQJ RZQHUVKLS aQG SRVVHVVLRQ, WKH HVVHQcH RI a CIF 
cRQWUacW OLHV LQ WKH acWXaO VaOH RI JRRGV. TKH CIF aJUHHPHQW PaQGaWHV WKH SK\VLcaO VKLSPHQW RI 
JRRGV, HPSKaVLVLQJ WKaW, GHVSLWH WKH VLJQLILcaQcH RI PHWLcXORXV SaSHUZRUN, WKH VXbVWaQWLaO 
H[LVWHQcH RI WKH JRRGV LV a cHQWUaO IacWRU. FXUWKHUPRUH, WKH UHWHQWLRQ RI WLWOH cOaXVH HPSKaVLVHV 
LWV SaUaPRXQW LPSRUWaQcH LQ LQWHUQaWLRQaO VaOHV WUaQVacWLRQV. TKH aQaO\VLV KaV XQGHUVcRUHG WKH 
UROH RI WKLV OHJaO GHYLcH LQ PLWLJaWLQJ ULVNV IRU VHOOHUV aQG IRVWHULQJ cRQILGHQcH LQ cURVV-bRUGHU 
WUaGH.  
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CRS\ULJKW CRQVLGHUaWLRQV LQ GHQHUaWLYH AI: E[SORULQJ WKH LHJaO aQG 
EWKLcaO DLPHQVLRQV RI AI GHQHUaWHG WRUNV 
JacN HRZVRQ 
DHSaUWPHQW RI LaZ, UQLYHUVLW\ RI LHLcHVWHU, UQLWHG KLQJGRP 

 

 

1. IQWURGXcWLRQ 

GHQHUaWLYH AUWLILcLaO IQWHOOLJHQcH (AI) LQYROYHV a WHcKQRORJLcaO SURcHVV LQ ZKLcK SURJUaPPHV aUH 
XWLOLVHG WR XQGHUVWaQG aQG UHSOLcaWH ZRUNV VLPLOaU WR, bXW QRW GLUHcWO\ cRSLHG IURP H[LVWLQJ 
VaPSOHV PaGH NQRZQ WR WKH V\VWHP. TKH SURJUaPPH WKHQ XWLOLVHV WKLV NQRZOHGJH WR cUHaWH ZRUNV 
RI aUW WKaW VRPH ¶aXWKRUV· KaYH aWWHPSWHG WR cOaLP cRS\ULJKW SURWHcWLRQ IRU. TKLV KaV SRVHG IUHVK 
cRQcHUQV IRU cRXUWV, aQG aV VXcK WKLV HVVa\ ZLOO H[aPLQH ZKHWKHU ZRUNV RI aUW cUHaWHG b\ JHQHUaWLYH 
AI VKRXOG bH JUaQWHG WKH VaPH OHYHO RI cRS\ULJKW SURWHcWLRQ aV aUWLVWLc ZRUNV ZLWK a ¶KXPaQ 
aXWKRU·.  
 

2.TKH LVVXHV SUHVHQWHG b\ JHQHUaWLYH AI 

OQH RI WKH PRVW cRQWHQWLRXV LVVXHV VXUURXQGLQJ JHQHUaWLYH AI aQG cRS\ULJKW LV WKH cRPSOH[LWLHV 
WKaW aUH IacHG ZKHQ ZRUNV cUHaWHG b\ AI aWWHPSW WR SaVV WKH RULJLQaOLW\ WKUHVKROG UHTXLUHG. TKH 
cXUUHQW SRVLWLRQ LV WKaW WKHUH PXVW bH VRPH UHIHUHQcH WR KXPaQ aXWKRUV, ZKHWKHU WKLV bH WKURXJK 
WKH VWaQGaUG UK WHVW RI VNLOO, OabRXU aQG MXGJHPHQW 38 RU XQGHU WKH EXURSHaQ UQLRQ (EU) WHVW, 
bHLQJ WKH aXWKRU·V RZQ LQWHOOHcWXaO cUHaWLRQ. 39 USRQ LQYHVWLJaWLRQ RI WKH EU WHVW, WKHUHIRUH, LW 
GHPRQVWUaWHV a cOHaU VLWXaWLRQ UHTXLULQJ VRPH IRUP RI KXPaQ LQSXW WR SaVV IRU RULJLQaOLW\. WRUN 
cUHaWHG b\ JHQHUaWLYH AI IaLOV WR ·UHIOHcW WKH aXWKRU·V SHUVRQaOLW\·,40 aQG WKXV AI LV VKRZQ WR OacN 
WKH cRQcHSWXaO abLOLW\ WR VWaPS ZRUN ZLWK WKHLU SHUVRQaOLW\. TKLV KaV bHHQ GRQH OaUJHO\ aV WKH 
ZRUNV UHTXLULQJ RULJLQaOLW\ (QaPHO\ OLWHUaU\, GUaPaWLc, PXVLcaO aQG aUWLVWLc ZRUNV)41 aUH WKRVH WKaW 
aUH W\SLcaOO\ a IXQGaPHQWaOO\ KXPaQ cRQcHSW.  
 

MRUHRYHU, WKHUH LV aQ aUJXPHQW ZKLcK LV VXSSRUWHG b\ HYLGHQcH WKaW JHQHUaWLYH ZRUNV aQG  
cUHaWLQJ ZRUNV WKaW ZRXOG W\SLcaOO\ UHTXLUH WKLV OHYHO RI KXPaQ LQSXW VKRXOG QRW bH JUaQWHG 
SURWHcWLRQ aV AI acWV XQGHU a VHULHV RI VWULcW UXOHV aQG cRGH WKaW aUH VaLG WR bH OLPLWHG WR WKH 
WHcKQLcaO bRXQGaULHV XSRQ ZKLcK WKH\ aUH cUHaWHG.42 DaU\O LLP aUJXHV WKaW WKH cXUUHQW SRVLWLRQ 
XQGHU WKH EU VWaQGaUGV RI RULJLQaOLW\ GHPRQVWUaWHV ¶cUHaWLYH cRQWURO aV SLYRWaO, UHIOHcWLQJ WKH 
QHHG WR SUHVHUYH WKH HVVHQcH RI KXPaQ-GULYHQ cUHaWLYLW\ IURP PHcKaQLVWLc RXWSXWV·.43       
 

E[SaQGLQJ RQ WKH abRYH, WKHUH aUH cOHaU MXVWLILcaWLRQV IRU WKH SURWHcWLRQ RI ULJKWV WKaW aUH JUaQWHG 
WR LQWHOOHcWXaO SURSHUW\ ZRUNV. TKH cXUUHQW OaZ  KaV a cOHaU IRcXV RQ WKH KXPaQ aVSHcW aQG 
SURWHcWLRQ RI  cUHaWLYH ZRUNV, aQG WKLV LV ZKHUH JHQHUaWLYH AI cOaVKHV ZLWK WKHVH SULQcLSOHV. FRU 
LQVWaQcH, WKH JUaQWLQJ RI SURWHcWLRQ WR aXWKRUV' ZRUNV LV OaUJHO\ baVHG XSRQ WKH LQcHQWLYLVaWLRQ 

 
38 WaOWHU Y LaQH [1900] AC 539 
39 C5/08  IQIRSaT IQWHUQaWLRQaO A/S Y DaQVNH DaJbaOGHV FRUHQLQJ  [2009] ECDR 16 (CJEU) 
40 C145/10 PaLQHU Y SWaQGaUG VHUOaJV GPbH [2012] ECDR (6)  
41 CDPA 1988, V1(1)(a) 
42 C683/17 CRIHPHO-SRcLHGaGH GH VHVWXiULR SA Y G-SWaU RaZ CV [2020] ECDR 9 
43 DaU\O LLP, ·GHQHUaWLYH AI aQG CRS\ULJKW: SULQcLSOHV, SULRULWLHV aQG SUacWLcaOLWLHV· [2023] JRXUQaO RI 
LQWHOOHcWXaO SURSHUW\ OaZ & SUacWLVH      PL 841 
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PRGHO RI LQQRYaWLRQ.44 AXWKRUV VHHNLQJ WR SURPRWH WKHLU ZRUN ZRXOG bH GLPLQLVKHG LI ¶HYHQ QRQ-
aUWLVWV caQ HIIRUWOHVVO\ SURGXcH LPSUHVVLYH ZRUNV RI aUW· .45TKLV SUHVHQWV WKH GLOHPPa WKaW 
JHQHUaWLYH AI Pa\ HYHQWXaOO\ UHacK a SRLQW LQ ZKLcK cUHaWLYH ZRUNV aUH QR ORQJHU LQcHQWLYLVHG, 
ZLWK aXWKRUV QR ORQJHU ZLVKLQJ WR cRPSHWH ZLWK WKH VHHPLQJO\ ¶XQVNLOOHG·. TKLV LV SHUKaSV WKH 
JUHaWHVW MXVWLILcaWLRQ RIIHUHG WR WKH RULJLQaOLW\ WHVW IRU ZRUNV RI cUHaWLYLW\, ZKLcK ZRXOG VXJJHVW WKaW 
ZRUNV OacNLQJ WKLV VKRXOG QRW bH RIIHUHG aQ\ cRS\ULJKW SURWHcWLRQ XQGHU UK OaZ. 
 

FXUWKHUPRUH, aVLGH IURP WKH WKHRUHWLcaO MXVWLILcaWLRQV IRU WKH SURWHcWLRQ RI cHUWaLQ ZRUNV, WKHUH 
aUH aOVR SUacWLcaO LPSOLcaWLRQV ZLWK UHJaUG WR WKH GXUaWLRQ RI SURWHcWLRQ IRU AI ZRUNV. IW LV 
IXQGaPHQWaOO\ accHSWHG WKaW IRU PRVW ZRUNV WKH GXUaWLRQ RI SURWHcWLRQ LV baVHG IXQGaPHQWaOO\ 
XSRQ WKH OLIH RI WKH aXWKRU. HRZHYHU, LI LW LV WR bH accHSWHG WKaW AI LV WKH aXWKRU RI WKH ZRUNV, 
WKLV SUHVHQWV LVVXHV WR WKH SHUSHWXaO GXUaWLRQ XSRQ ZKLcK SURWHcWLRQ caQ OaVW, aQG WKXV IXUWKHU 
GLPLQLVKHV WKH LQcHQWLYH IRU aXWKRUV WR VHHN WR LQQRYaWH IXUWKHU. 
 

WKaW·V PRUH LV WKH HcRQRPLc LPSacW ZH PXVW IacH, aV aJaLQ KXPaQ aXWKRUV ZLOO OLNHO\ QRW bH 
PRWLYaWHG WR SUHVHQW QHZ LGHaV LQWR WKH SXbOLc UHaOP VHHNLQJ HcRQRPLc UHPXQHUaWLRQ IRU WKHLU 
ZRUN. TKLV ZaV KLJKOLJKWHG b\ R\aQ AbbRW aQG EOL]abHWK RRWKPaQ ZKR GHPRQVWUaWH WKH SRVLWLRQ 
WKaW cRS\ULJKW KROGV ZLWKLQ LW WKH QHHG WR ·SURWHcW WKH VZHaW RI WKH bURZ aSSURacK· aQG SURWHcW 
¶SHUVRQaOLW\ ULJKWV¶, bXW aOVR WKaW AI ·cRS\ULJKW caQQRW KaYH LW aOO·.46 TKLV WKHUHIRUH GHPRQVWUaWHV 
WKH cKaOOHQJHV IacHG b\ a JHQHUaWLYH AI JaLQLQJ SURWHcWLRQ XQGHU UK cRS\ULJKW OaZ. TKHUH LV a 
VWURQJ aUJXPHQW LQ IaYRXU WKaW aV WKHVH ULJKWV UHIOHcW WKH PRUaO ULJKWV RI WKH aXWKRUV LQYROYHG, 
PRUH SURWHcWLRQ RXJKW WR bH RIIHUHG WR KXPaQ aXWKRUV, aQG aV VXcK, JHQHUaWLYH AI aV aQ aXWKRU 
VKRXOG bH OLPLWHG HQWLUHO\. 
 

 

 

3.LLPLWV RQ JHQHUaWLYH AI 
HRZHYHU, WKHUH aUH VRPH OLPLWaWLRQV LQ SOacH XQGHU WKH cXUUHQW OaZ, SaUWLcXOaUO\ ZLWK UHIHUHQcH 
WR VHcWLRQ 9 RI WKH CRS\ULJKW, DHVLJQV aQG PaWHQW AcW 1988 (CDPA)47 ZKLcK VWaWHV WKaW WKH aXWKRU 
LQ caVHV RI cRPSXWHU-JHQHUaWHG ZRUNV VKaOO bH WKH RQH UHVSRQVLbOH ZKR PaGH WKH QHcHVVaU\ 
aUUaQJHPHQWV RI WKH ZRUN WR RccXU. TKLV LV cOHaUO\ VWaWHG LQ WKH caVH RI NRYa PURGXcWLRQV LWG Y 
Ma]RRPa GaPHV LWG48 ZKHUHb\ LW ZaV KHOG WKaW WKH VRIWZaUH SURJUaPPHU ZaV WKH aXWKRU RI WKH 
LPaJHV aSSHaULQJ RQ WKH VcUHHQ LQVWHaG RI WKH SOa\HU. TKLV LV PRUH cRPSOLcaWHG ZLWK UHIHUHQcH 
WR JHQHUaWLYH AI, KRZHYHU, aV cRPSaQLHV XWLOLVLQJ VRPHRQH HOVH'V VRIWZaUH WR cUHaWH PaQXaOV IRU 
LQVWaQcH, ZRXOG SRVVLbO\ WU\ WR cOaLP cRS\ULJKW aJaLQVW WKH cRPSHWLQJ cOaLP IURP WKRVH ZKR ZURWH 
WKH VRIWZaUH. TKLV KLJKOLJKWV WKH cUX[ RI WKH LVVXH bHLQJ WKaW ZKHUH aXWKRUV aUH VLPSO\ LQSXWWLQJ 
baVLc ¶VHaUcK WHUPV· LQWR WKH AI SURJUaPPHV, WKHUH LV QR H[SUHVVLRQ bHLQJ GHPRQVWUaWHG.  

 
44 ·AJUHHPHQW RQ TUaGH-RHOaWHG AVSHcWV RI IQWHOOHcWXaO PURSHUW\ RLJKWV· < 
KWWSV://ZZZ.ZWR.RUJ/HQJOLVK/GRcV_H/OHJaO_H/27-WULSV_01_H.KWP> accHVVHG 2 JaQ 2024 
45 CaURO MXVOLQV Ha\HV, ·GHQHUaWLYH AI aQG CRS\ULJKW: BRWK SLGHV RI WKH BOacN BR[·  (JXO\ 21 2023) < 
KWWSV://SaSHUV.VVUQ.cRP/VRO3/SaSHUV.cIP?abVWUacW_LG=4517799> accHVVHG 2 JaQ 2024 
46 R\aQ AbbRWW aQG EOL]abHWK RRWKPaQ, ·DLVUXSWLQJ CUHaWLYLW\: CRS\ULJKW LaZ LQ WKH aJH RI GHQHUaWLYH 
AUWLILcLaO IQWHOOLJHQcH· [2022] FORULGa LaZ RHYLHZ PL 1141 
47 CRS\ULJKW, DHVLJQV aQG PaWHQW AcW 1988, V9(3) 
48 [2007] RPC 25 (CA) 

https://www.wto.org/english/docs_e/legal_e/27-trips_01_e.htm
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4517799
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4.PRWHQWLaO SROXWLRQV 
OQH VROXWLRQ RIIHUHG cRPHV IURP WKH UK IQWHOOHcWXaO PURSHUW\ RIILcH; ZKHUHb\ WKH SURWHcWLRQ 
IRU cRPSXWHU-JHQHUaWHG ZRUNV LV UHPRYHG ZLWK UHIHUHQcH WR OLWHUaU\, GUaPaWLc, PXVLcaO aQG aUWLVWLc 
ZRUNV (aOO RI ZKLcK UHTXLUH RULJLQaOLW\)49. TKH UaWLRQaOH bHKLQG WKLV ZRXOG bH WR OLPLW cRS\ULJKW 
SURWHcWLRQ WR KXPaQ aXWKRUV. TKLV ZRXOG QRW KRZHYHU bH a cRPSOHWH UHPRYaO aV ZRUNV ZLWK a 
VXIILcLHQW OHYHO RI KXPaQ LQWHOOHcWXaO cUHaWLYLW\ ZRXOG cRQWLQXH WR bH SURWHcWHG.50 TKLV aSSHaUV WR 
bH a VWURQJ VXJJHVWLRQ, aV LW UHPRYHV WKH LVVXHV RI RULJLQaOLW\ aQG aXWKRUVKLS aV SUHVHQWHG WR WKH 
cXUUHQW WHVWV XQGHU UK aQG EU OaZ.  
 

 

5.CRQcOXVLRQ  
TR cRQcOXGH, WKHUH LV GHbaWH VXUURXQGLQJ cRS\ULJKW IRU JHQHUaWLYH AI WKaW KLJKOLJKWV WKH 
cKaOOHQJHV UHJaUGLQJ RULJLQaOLW\ aQG aXWKRUVKLS. UQGHU WKH cXUUHQW OHJLVOaWLYH IUaPHZRUN RI UK 
cRS\ULJKW OaZ, KXPaQ cUHaWLYLW\ LV SULRULWLVHG, PaNLQJ LW GLIILcXOW IRU AI JHQHUaWHG ZRUNV WR TXaOLI\ 
IRU SURWHcWLRQ RI aUWLVWLc ZRUNV. II JUaQWHG VXcK SURWHcWLRQ, WKLV cRXOG GHYaOXH KXPaQ cUHaWLYLW\ 
aQG LQQRYaWLRQ. TKH SUacWLcaO cRPSOH[LWLHV VXcK aV SHUSHWXaO SURWHcWLRQ aQG HcRQRPLc LPSacWV 
IXUWKHU PaNH WKLV a cRPSOLcaWHG aQG WHcKQLcaO GHbaWH. TKH SURSRVHG VROXWLRQV RIIHU a SRWHQWLaO 
SaWK IRUZaUG, KRZHYHU, PRUH cRQVLGHUaWLRQ LV UHTXLUHG IRU KRZ WKHVH OaZV ZRXOG aIIHcW RWKHU 
aUHaV RI cRS\ULJKW UHVSHcWIXOO\. IW LV NQRZQ WKRXJK WKaW PRYLQJ IRUZaUG ZLOO UHTXLUH a baOaQcH RI 
SURWHcWLQJ KXPaQ cUHaWRUV aQG UHcRJQLVLQJ WKH cUXcLaO UROH WKaW AI SOa\V. AV VXcK, ZLWK WKH 
GHYHORSPHQW RI WHcKQRORJ\ cRS\ULJKW OaZ PXVW aGaSW WR HQVXUH IaLU WUHaWPHQW IRU bRWK.  
 

 

 

 

 

 

 

 

 

 

  

 
49 IQWHOOHcWXaO PURSHUW\ OIILcH, ·AUWLILcLaO IQWHOOLJHQcH aQG IQWHOOHcWXaO PURSHUW\: cRS\ULJKW aQG SaWHQWV· 
(28 JXQH 2022) < KWWSV://ZZZ.JRY.XN/JRYHUQPHQW/cRQVXOWaWLRQV/aUWLILcLaO-LQWHOOLJHQcH-aQG-LS-cRS\ULJKW-
aQG-SaWHQWV/aUWLILcLaO-LQWHOOLJHQcH-aQG-LQWHOOHcWXaO-SURSHUW\-cRS\ULJKW-aQG-SaWHQWV> accHVVHG 3 JaQXaU\ 
2024 
50 LbLG 

https://www.gov.uk/government/consultations/artificial-intelligence-and-ip-copyright-and-patents/artificial-intelligence-and-intellectual-property-copyright-and-patents
https://www.gov.uk/government/consultations/artificial-intelligence-and-ip-copyright-and-patents/artificial-intelligence-and-intellectual-property-copyright-and-patents
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https://www.wto.org/english/docs_e/legal_e/27-trips_01_e.htm
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4517799
https://www.gov.uk/government/consultations/artificial-intelligence-and-ip-copyright-and-patents/artificial-intelligence-and-intellectual-property-copyright-and-patents
https://www.gov.uk/government/consultations/artificial-intelligence-and-ip-copyright-and-patents/artificial-intelligence-and-intellectual-property-copyright-and-patents
https://www.gov.uk/government/consultations/artificial-intelligence-and-ip-copyright-and-patents/artificial-intelligence-and-intellectual-property-copyright-and-patents
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UQUaYHOOLQJ WKH LHJaO WHb: ZHUR-HRXU CRQWUacW WRUNHUV· DLOHPPa LQ 
PURYLQJ ¶EPSOR\HH· RU ¶WRUNHU· SWaWXV 
NaQa FULPSRPaa AGX-MLUHNX 
DHSaUWPHQW RI LaZ, UQLYHUVLW\ RI LHLcHVWHU, UQLWHG KLQJGRP 

 

 

IQWURGXcWLRQ 

ZHUR-KRXU cRQWUacW ZRUNHUV RIWHQ JUaSSOH ZLWK XQcHUWaLQW\ ZKHQ GHWHUPLQLQJ WKHLU HPSOR\PHQW 
VWaWXV. TKH GHILQLWLRQ RI a ]HUR-KRXU cRQWUacW GHVcULbHV a VLWXaWLRQ ZKHUH aQ LQGLYLGXaO Pa\ bH 
aVNHG WR ZRUN, \HW WKHUH LV QR JXaUaQWHHG PLQLPXP QXPbHU RI KRXUV.51      TKLV LQKHUHQW 
aPbLJXLW\ UaLVHV WKH TXHVWLRQ RI ZKHWKHU LQGLYLGXaOV VKRXOG bH caWHJRULVHG aV HPSOR\HHV RU 
ZRUNHUV. AOWKRXJK WKH WHUP ¶]HUR-KRXU cRQWUacW· OacNV a SUHcLVH OHJaO GHILQLWLRQ, WKH OHJaO cULWHULa 
HVWabOLVKHG IRU HPSOR\HHV aQG ZRUNHUV caQ bH HPSOR\HG WR aVVHVV HPSOR\PHQW VWaWXV.  
 

EPSOR\PHQW SWaWXV CULWHULa 

IQ WKH cRQWH[W RI ]HUR-KRXU cRQWUacW ZRUNHUV aQG WKHLU abLOLW\ WR HVWabOLVK WKHLU HPSOR\PHQW VWaWXV, 
WKH GHILQLWLRQ RI aQ ¶HPSOR\HH· accRUGLQJ WR V230(1) RI WKH EPSOR\PHQW RLJKWV AcW (ERA)52 SOa\V 
a cUXcLaO UROH. HRZHYHU, WKLV GHILQLWLRQ LV QRWabO\ bURaG LQ LWV VcRSH ZKHQ LW cRPHV WR LGHQWLI\LQJ 
a cRQWUacW RI HPSOR\PHQW. TR GHWHUPLQH HPSOR\PHQW VWaWXV, WKH cRPPRQ OaZ UXOLQJ LQ RHaG\ 
ML[HG CRQcUHWH53 KaV VRXJKW WR SURYLGH cOaULW\ b\ LQWURGXcLQJ WHVWV, ZKLcK cRQWLQXH WR VHUYH aV 
WKH IRXQGaWLRQ IRU aVVHVVLQJ HPSOR\PHQW VWaWXV WRGa\. TKHVH WHVWV HQcRPSaVV PXWXaOLW\ RI 
RbOLJaWLRQ, WKH cRQWURO WHVW, aQG WKH UHTXLUHPHQW IRU SHUVRQaO VHUYLcH. TKH ILUVW WHVW, ZKLcK 
aGGUHVVHV WKH SUHVHQcH RI a PXWXaO RbOLJaWLRQ bHWZHHQ WKH SaUWLHV, KaV ZLWQHVVHG YaU\LQJ 
LQWHUSUHWaWLRQV LQ GLIIHUHQW caVHV. FRU LQVWaQcH, LQ O'KHOO\ Y TUXVWKRXVH FRUWH POc54 SLU JRKQ 
DRQaOGVRQ MR aUJXHG WKaW WKH ZaLWHUV RQ ]HUR-KRXU cRQWUacWV OacNHG WKH RbOLJaWLRQ WR SURYLGH 
WKHLU VHUYLcHV aQG ZHUH VXVcHSWLbOH WR WHUPLQaWLRQ aW aQ\ WLPH. AV VXcK, WKH abVHQcH RI a UHcLSURcaO 
RbOLJaWLRQ WR RIIHU aQG accHSW ZRUN ZaV GHHPHG LQGLcaWLYH RI aW\SLcaO HPSOR\PHQW. CRQYHUVHO\, 
LQ NHWKHUPHUH Y GaUGLQHU55JaUPHQW ZRUNHUV ZHUH HQJaJHG XQGHU VLPLOaU ]HUR-KRXU 
aUUaQJHPHQWV, ZLWK ZRUN aVVLJQPHQWV cRQWLQJHQW RQ WKH HPSOR\HU·V UHTXLUHPHQWV. DHVSLWH WKH 
abVHQcH RI a VWULcW RbOLJaWLRQ IRU ZRUNHUV WR accHSW aVVLJQPHQWV, WKH cRXUW UHcRJQLVHG WKHP aV 
HPSOR\HHV. TKH cRXUW·V UaWLRQaOH HPSKaVLVHG WKH QHHG IRU a PLQLPXP OHYHO RI RbOLJaWLRQ RQ 
bRWK VLGHV WR HVWabOLVK a cRQWUacW RI VHUYLcH. UQGHU VXcK aQ aUUaQJHPHQW, ]HUR-KRXU cRQWUacWV Pa\ 
IacH cKaOOHQJHV LQ SURYLQJ WKHLU HPSOR\HH VWaWXV LI WKHUH LV QR LQKHUHQW RbOLJaWLRQ IRU WKHP WR 
XQGHUWaNH ZRUN.  
 

TKH cRQWURO WHVW HQcRPSaVVHV bRWK GLUHcW aQG LQGLUHcW IRUPV. CaVHV VXcK aV SLPPRQV Y HHaWK 
LaXQGU\56 aQG WKLWH aQG AQRU Y TURXWbHcN57 KaYH H[SORUHG WKH QaWXUH aQG H[WHQW RI cRQWURO 

 
51 CIPD ]HUR-KRXU cRQWUacWV: UQGHUVWaQGLQJ WKH OaZ 2023, SaUa 5 
52 EPSOR\PHQW RLJKWV AcW 1996, V230(1) [´HPSOR\HHµ PHaQV aQ LQGLYLGXaO ZKR KaV HQWHUHG RU ZRUNV 
XQGHU (RU, ZKHUH WKH HPSOR\PHQW KaV cHaVHG, ZRUNHG XQGHU) a cRQWUacW RI HPSOR\PHQW.] 
53RHaG\ ML[HG CRQcUHWH LWG Y MLQLVWHU RI PHQVLRQV [1968] 2 QB 497 
54 [1983] ICR 728 
55 [1984] ICR 612 
56 [1910] 1 KB 543 
57 [2013] EWCA CLY 1171 
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H[HUcLVHG b\ HPSOR\HUV RYHU HPSOR\HHV. TKH WHVW LQYROYHV VcUXWLQLVLQJ WKH OHYHO RI aXWKRULW\ aQG 
GLUHcWLRQ H[HUcLVHG b\ WKH HPSOR\HU, ZKLcK Pa\ LQIOXHQcH WKH GHWHUPLQaWLRQ RI HPSOR\PHQW 
VWaWXV. TKH ILQaO WHVW, abRXW WKH QHcHVVLW\ RI SHUVRQaO VHUYLcH, VWLSXOaWHV WKaW WKH LQGLYLGXaO HQJaJHG 
WR SHUIRUP ZRUN PXVW SHUVRQaOO\ H[HcXWH LW. TKH caVH RI E[SUHVV aQG EcKR58 SURYLGHV aQ 
LOOXVWUaWLYH H[aPSOH RI WKLV UHTXLUHPHQW. HRZHYHU, LW·V LPSRUWaQW WR QRWH WKaW QXaQcHV ZLWKLQ caVHV 
VXcK aV MacFaUOHQH59 KaYH LQGLcaWHG WKaW HYHQ ZLWKLQ ]HUR-KRXU cRQWUacWV, WKH GHJUHH RI GLVcUHWLRQ 
JLYHQ WR ZRUNHUV WR aSSRLQW VXbVWLWXWHV cRXOG LQIOXHQcH WKHLU HPSOR\PHQW VWaWXV. AV VKRZQ IURP 
WKH abRYH caVHV, WKH SUacWLcaO aSSOLcaWLRQ RI WKHVH WHVWV aUH QRW aOZa\V LQGLcaWLYH RI WKH RXWcRPH 
LQ LQGLYLGXaO caVHV, WKXV PaNLQJ LW PRUH GLIILcXOW IRU ]HUR-KRXU cRQWUacW ZRUNHUV WR SURYH WKH\ aUH 
HPSOR\HHV. 
 

WRUNHU SWaWXV aQG LHJaO CKaOOHQJHV 
A ZRUNHU VWaWXV ZaV cUHaWHG b\ WKH TRQ\ BOaLU JRYHUQPHQW WR H[SaQG WKH HPSOR\PHQW VWaWXV aQG 
LV GHILQHG LQ V230(3) RI WKH ERA.60 TKH VaPH WHVWV HYaOXaWHG abRYH aUH aSSOLHG WR ZRUNHUV, bXW 
WKHLU cRQWHQW YaULHV LQ VWULcWQHVV. IQ SHMSaO Y RRGHULcNV DHQWaO,61 WKH ZRUNHU VWaWXV WHVW ZaV 
LGHQWLILHG WR ZKLcK PXWXaO RbOLJaWLRQ PXVW bH aSSaUHQW (a cRQWUacW bHWZHHQ HPSOR\HU aQG 
LQGLYLGXaO); WKH ZRUNHU LV QRW caUU\LQJ RXW bXVLQHVV aQG WKH RWKHU SaUW\ LV QRW a cXVWRPHU; WKHUH 
LV aQ RbOLJaWLRQ WR SURYLGH VHUYLcH. TKH VLPLOaULWLHV LQ WKH WHVW SHUWaLQ WR WKH cRQIXVLRQ aV WR ZKLcK 
VWaWXV a ]HUR-KRXU cRQWUacW ZRUNHU IaOOV LQWR. 
 

CaVH SWXG\: UbHU BV Y AVOaP aQG RWKHUV 
A cRPSHOOLQJ LOOXVWUaWLRQ RI WKH cKaOOHQJHV IacHG b\ ]HUR-KRXU cRQWUacW ZRUNHUV VHHNLQJ WKHLU 
HPSOR\PHQW VWaWXV LV LGHQWLILHG LQ UbHU BV Y AVOaP62 aQG RWKHUV. UbHU cOaLPHG WKaW WKHLU GULYHUV 
ZHUH VHOI-HPSOR\HG, GHVSLWH WKH UHTXLUHPHQWV UHJaUGLQJ KRZ WKH VHUYLcHV VKRXOG bH SURYLGHG. 
TKH SXSUHPH CRXUW KHOG WKaW WKH IXQGaPHQWaO aLP LV WR VaIHJXaUG YXOQHUabOH ZRUNHUV, UHJaUGOHVV 
RI ZKaW WKH cRQWUacW VWaWHV. TKH cRXUWV PXVW IRcXV RQ ZKHWKHU WKH ZRUNHUV aUH WUHaWHG IaLUO\, 
aSSO\LQJ WKH OaZ. TKH GHcLVLRQ ZaV WKaW UbHU GULYHUV ZHUH ZRUNHUV bHcaXVH WKH\ ZRXOG IacH 
SHQaOWLHV LI WKH\ IaLOHG WR accHSW a PLQLPXP aPRXQW RI ZRUN ZKLcK VKRZV cRQWURO aQG PXWXaO 
RbOLJaWLRQ, aQG WKH UbHU GULYHUV ORJJLQJ LQWR WKH aSS UHIOHcWHG ZRUNLQJ KRXUV. TKLV VKRZV WKH 
cRPSOH[LW\ aURXQG HPSOR\PHQW VWaWXV aQG WKH QHcHVVLW\ WR RYHUORRN WKH cRQWUacW WHUPV aQG 
UaWKHU aVVHVV WKH QaWXUH RI WKH ZRUN ZLWK WKH aSSOLcaWLRQ WR WKH OaZ. IQ VKRUW, WKH cRXUW SOacHV 
LPSRUWaQcH RQ VWaWXWRU\ LQWHUSUHWaWLRQ aV RSSRVHG WR cRQWUacWXaO LQWHUSUHWaWLRQ. 
 

LHJaO RHIRUPV aQG WKH GRRG WRUN POaQ 

RHIRUP VKRXOG bH HQcRXUaJHG WR UHVROYH WKH cRQIXVLRQ RI ]HUR-KRXU cRQWUacW ZRUNHUV 
GHWHUPLQLQJ ZKaW HPSOR\PHQW VWaWXV WKH\ IaOO XQGHU. TKH GRRG WRUN POaQ ZaV LQWURGXcHG b\ 
WKH GRYHUQPHQW WR HaVH cRQIXVLRQ bHWZHHQ WKH HPSOR\HU aQG LQGLYLGXaO aV WR ZKaW WKH 
UHOaWLRQVKLS LV. TKH HOabRUaWHG ULJKWV RI ZRUNHUV KaYH bHHQ LPSOHPHQWHG aQG WKH SURYLVLRQ RI 
]HUR-KRXU VWaII WR QHJRWLaWH a VWabOH cRQWUacW ZKLcK VWaWHV a VSHcLILHG QXPbHU RI KRXUV a ZHHN. 

 
58E[SUHVV aQG EcKR PXbOLcaWLRQV Y TaQWRQ [1999] ICR 693 
59 McFaUOaQH Y RHOaWH AYRQ LWG [2010] EWCA CLY 771 
60 EPSOR\PHQW RLJKWV AcW 1996, VHcWLRQ 250(3) 
61MUV N SHMSaO Y RRGHULcNV DHQWaO LWG  [2022] EAT 91 
62 [2021] UKSC 5 
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TKLV KaV bHHQ ILQaOLVHG LQ WKH WRUNHUV (PUHGLcWabOH THUPV aQG CRQGLWLRQV) AcW 2023 aQG ZLOO 
bH HQIRUcHG LQ 2024. HRZHYHU, WKHUH aUH GLVaJUHHPHQWV RQ WKH cRQcHSW RI ZRUNHU VWaWXV, 
SaUWLcXOaUO\ IURP CIPD, ZKR VXJJHVW WKH UHPRYaO RI ZRUNHU VWaWXV WR VWUHQJWKHQ WKH ULJKWV RI ]HUR-
KRXU cRQWUacW ZRUNHUV XQGHU HPSOR\PHQW.63  
 

CRQcOXVLRQ 

IQ cRQcOXVLRQ, WKH ]HUR-KRXU cRQWUacW ZRUNHU ZRXOG IacH cKaOOHQJHV LQ GHcLGLQJ ZKHWKHU WKH\ aUH 
aQ HPSOR\HH RU a ZRUNHU. TKLV HVVa\ HYaOXaWHG WKH WHVWV XQGHUSLQQLQJ WKH HPSOR\HH aQG ZRUNHU 
VWaWXV aQG aQaO\VHG WKH GLIILcXOW\ LQ LGHQWLI\LQJ ZKLcK VWaWXV a ]HUR-KRXU cRQWUacW ZRUNHU IaOOV LQWR. 
AOWKRXJK WKHUH aUH cKaOOHQJHV, WKH QHZ 2023 AcW KaV UHcHLYHG WKH UR\aO aVVHQW ZKLcK Pa\ aOOHYLaWH 
WKH LVVXHV a ]HUR-KRXU cRQWUacW ZRUNHU Pa\ IacH LQ GHcLGLQJ WKHLU VWaWXV.  
 

 

 

  

 
63 CIPD ZHUR-KRXUV cRQWUacW: UQGHUVWaQGLQJ WKH OaZ 2023 
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GRYHUQPHQW RHVSRQVHV WR THUURULVP (2001-2010): TKH IQIOXHQcH RI 
AUWLcOH 5 ECHR 

SKULVWL SaSNRWa 
DHSaUWPHQW RI LaZ, UQLYHUVLW\ RI LHLcHVWHU, UQLWHG KLQJGRP 

 

 

IQWURGXcWLRQ 

TKH SHULRG IROORZLQJ WKH 9/11 aWWacNV, VaZ WKH HPHUJHQcH RI WKH ¶ZaU RQ WHUURU· aV a SUHGRPLQaQW 
WKHPH ZLWKLQ WKH SROLWLcaO aQG OHJaO GLVcRXUVH LQ WKH UK, aNLQ WR RWKHU QaWLRQV.64 CRQVHTXHQWO\, a 
SLYRWaO TXHVWLRQ WKaW WKH UK VRXJKW WR aGGUHVV cHQWUHG RQ KRZ WR SURWHcW LQGLYLGXaOV aQG 
LQVWLWXWLRQV LQ a OLbHUaO GHPRcUac\ IURP WKRVH ZKR ZHUH ZLOOLQJ WR ¶SXUVXH WKHLU RSSRVLWLRQ 
WKURXJK YLROHQW PHaQV. «·.65 TKH cKaOOHQJHV RI VXcK a GLVcXVVLRQ W\SLcaOO\ UHYROYH aURXQG WKH 
H[WHQW WR ZKLcK LW LV ¶accHSWabOH· IRU a QaWLRQ WR ¶cRPSURPLVH OLbHUaO GHPRcUaWLc YaOXHV LQ 
RUGHU«WR SURWHcW WKHP·.66 SSHcLILcaOO\ IRcXVLQJ RQ WKH UK·V GRYHUQPHQW·V cRXQWHUWHUURULVP 
HIIRUWV bHWZHHQ 2001-2010, WKLV HVVa\ SRVLWV WKaW WKH OaZV SHUWaLQLQJ WR AUWLcOH 5 RI WKH EXURSHaQ 
CRQYHQWLRQ RQ HXPaQ RLJKWV (ECHR) GLG QRW HIIHcWLYHO\ LQIOXHQcH WKH JRYHUQPHQW·V UHVSRQVH 
WR WKH WHUURULVW WKUHaW GXULQJ WKLV SHULRG. NHYHUWKHOHVV, WKHVH OaZV LQIOXHQcHG WKH UHVSRQVH, aV 
HYLGHQcHG b\ WKH cRXUW·V GHcLVLRQV GXULQJ RQH RI WKH UK·V PRVW cRQWHQWLRXV OHJLVOaWLYH acWV RI WKH 
WLPH: WKH AQWL-THUURULVP, CULPH aQG SHcXULW\ AcW, 2001.  
 

WKaW LV AUWLcOH 5 ECHR?  
TKH PaLQ SXUSRVH RI AUWLcOH 5 ECHR LV WR SUHYHQW ¶aUbLWUaU\ RU XQMXVWLILHG GHSULYaWLRQV RI 
OLbHUW\·67. DHOYLQJ GHHSHU LQWR WKLV cRQcHSW, AUWLcOH 5 HPSKaVLVHV WKH SURIRXQG VLJQLILcaQcH RI WKH 
ULJKW WR OLbHUW\ aQG VHcXULW\, aVVHUWLQJ WKaW LW LV RI WKH ¶KLJKHVW LPSRUWaQcH LQ a GHPRcUaWLc VRcLHW\·, 
a YLHZSRLQW H[HPSOLILHG LQ McKa\ Y WKH UQLWHG KLQJGRP68. TKH CRXUW ZRXOG LQWHUSUHW WKH 
¶XQacNQRZOHGJHG GHWHQWLRQ· RI aQ LQGLYLGXaO aV a ¶cRPSOHWH QHJaWLRQ RI WKH IXQGaPHQWaOO\ 
LPSRUWaQW JXaUaQWHHV cRQWaLQHG LQ AUWLcOH 5· RI WKH ECHR.69 HHQcH, AUWLcOH 5 ECHR cOHaUO\ 
aUWLcXOaWHV LWV NH\ SULQcLSOHV, RQH RI ZKLcK LV WR VaIHJXaUG WKH OLbHUW\ RI aOO LQGLYLGXaOV ZLWKLQ WKH 
VWaWH, LQcOXGLQJ QRQ-QaWLRQaOV accXVHG RI cULPHV. TKLV LV UHIOHcWLYH RI HWKRV RI  AUWLcOH 3 ECHR70 
aQG LWV HIIRUWV WR SUHYHQW LQGLYLGXaOV IURP bHLQJ GHSRUWHG LI WKHUH LV a UHaO ULVN RI WRUWXUH LQ WKH 
UHcHLYLQJ cRXQWU\.   
 

IQGHILQLWH GHWHQWLRQ ZLWKRXW cKaUJH RU WULaO  
HaYLQJ HVWabOLVKHG WKH IXQGaPHQWaO SULQcLSOHV aQG RbMHcWLYHV RI AUWLcOH 5, LW bHcRPHV      SHUWLQHQW 
WR H[aPLQH LWV LQabLOLW\ WR VXccHVVIXOO\ VKaSH WKH JRYHUQPHQW·V UHVSRQVH WR WKH WHUURULVW WKUHaW 
bHWZHHQ 2001 aQG 2010. FRU LQVWaQcH, WKH UK·V PRUH ¶UaGLcaO aWWHPSWV· aJaLQVW WHUURULVP 

 
64 EOOLRW, M., ¶UQLWHG KLQJGRP: TKH ´WaU RQ THUURU·, U.K.-SW\OH-WKH DHWHQWLRQ aQG DHSRUWaWLRQ RI 

SXVSHcWHG  
THUURULVWV· (2010) 8 IQWHUQaWLRQaO JRXUQaO RI CRQVWLWXWLRQaO LaZ 131. 
65 IbLG. 
66 IbLG.  
67 EXURSHaQ CRQYHQWLRQ RI HXPaQ RLJKWV, (ECHR) AUWLcOH 5.   
68 McKa\ Y. TKH UQLWHG KLQJGRP [GC], QR. 543/03, � 41, [2006] ECHR.  
69 IbLG. 
70 ECHR (1950), AUWLcOH 3.  
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SULPaULO\ PaQLIHVWHG LQ WKH AQWL-THUURULVP, CULPH aQG SHcXULW\ AcW 2001.71 PaUW 4 RI WKLV AcW 
UHOaWHV WR AUWLcOH 5 ECHR, ZKLcK LQWURGXcHG WKH cRQWURYHUVLaO SURYLVLRQ RI ¶LQGHILQLWH GHWHQWLRQ·, 
¶ZLWKRXW cKaUJH RU WULaO· IRU aQ\ QRQ-QaWLRQaO ZKR KaV bHHQ ¶UHaVRQabO\ VXVSHcWHG· RI bHLQJ a 
WHUURULVW.72 MRUHRYHU, LW aSSOLHG WR QRQ-QaWLRQaOV ZKR cRXOG QRW bH GHSRUWHG XQGHU AUWLcOH 3 
ECHR.73 IQ WKH caVH RI CKaKaO Y UK74, WKH abVROXWH SURKLbLWLRQ RI WRUWXUH aQG LQKXPaQH 
WUHaWPHQW ZaV XSKHOG, HYHQ ZKHQ WKH LQGLYLGXaOV ZHUH GHHPHG a SRWHQWLaO WHUURULVW WKUHaW WR WKH 
KRVW QaWLRQ. TKHUHIRUH, aGKHULQJ WR WKH OLPLWaWLRQV VHW IRUWK b\ WKH CKaKaO75 SULQcLSOH, WKLV 
OHJLVOaWLRQ VHUYHG aV WKH UK·V UHVSRQVH WR WKH cKaOOHQJH RI GHSRUWLQJ QRQ-QaWLRQaO ¶VXVSHcWV·.  
 

DHVSLWH LWV UHSUHVHQWaWLRQ aV WKH UK·V UHVSRQVH WR WKH WHUURULVW WKUHaW, WKLV acW HYLGHQWO\ LQIULQJHG 
XSRQ AUWLcOH 5 ECHR. TKHUHIRUH, AUWLcOH 5 ECHR ZaV SURYHQ LQHIIHcWLYH LQ LQIOXHQcLQJ WKH 
JRYHUQPHQW·V UHVSRQVH WR WKH WKUHaW, aV WKH acW GLVUHJaUGHG WKH AUWLcOH·V HPSKaVLV RQ WKH OLbHUW\ 
RI WKH LQGLYLGXaO. WKLOH PaQ\ VcKROaUV KaYH aVVHUWHG WKaW AUWLcOH 5 ECHR SURYLGHV H[cHSWLRQV 
SHUPLWWLQJ LQGHILQLWH GHWHQWLRQ XQGHU VSHcLILc cLUcXPVWaQcHV, LW KaV bHHQ HVWabOLVKHG WKaW WKHVH 
¶OLPLWHG cLUcXPVWaQcHV· GR QRW aSSO\ WR WKH SURYLVLRQV RI WKH  2001 AcW, aQG KRZ LW KaV VRXJKW WR 
UaWLRQaOLVH PaQ\ LQVWaQcHV RI LQGHILQLWH GHWHQWLRQV.76 AV TRPNLQ cRQWHQGV, WKLV AcW VWaQGV aV WKH 
UK·V PRVW ¶GUacRQLaQ OHJLVOaWLRQ WKaW PaUOLaPHQW KaV SaVVHG LQ SHacHWLPH LQ RYHU a cHQWXU\·,77 
ZKLcK GLYHUJHV IURP WKH PaLQ LQWHQW RI AUWLcOH 5 ECHR. EVVHQWLaOO\, WKLV AcW XQHTXLYRcaOO\ 
cRQWUaYHQHV WKH SULQcLSOHV VHW IRUWK LQ AUWLcOH 5 ECHR.  
 

AUWLcOH 5 VKaSLQJ WKH JRYHUQPHQW·V UHVSRQVH 

CRQWUaU\ WR AUWLcOH 3 ECHR, AUWLcOH 5 ECHR caQ bH GHURJaWHG IURP LI WKH cRQGLWLRQV RXWOLQHG 
LQ AUWLcOH 15 ECHR aUH PHW. AUWLcOH 5 ECHR LV QRW abVROXWH; LW aOORZV  WKH UK WKH OHJaO OaWLWXGH 
WR GHYLaWH IURP LWV SURYLVLRQV. FRU H[aPSOH, LQ A aQG OWKHUV Y UK ² BHOPaUVK78, WKH UK LVVXHG 
a GHURJaWLRQ RUGHU XQGHU AUWLcOH 15 ECHR, SHUPLWWLQJ WKH ECHR WR aGMXGLcaWH ZKHWKHU WKH 
SURSRVHG GHURJaWLRQ PHW WKH cRQGLWLRQV RXWOLQHG LQ WKLV AUWLcOH. AUWLcOH 15 ECHR VWaWHV WKaW ¶LQ 
WLPH RI ZaU RU RWKHU SXbOLc HPHUJHQc\ WKUHaWHQLQJ WKH OLIH RI WKH QaWLRQ, aQ\ KLJK cRQWUacWLQJ 
SaUW\ Pa\ WaNH PHaVXUHV GHURJaWLQJ IURP LWV RbOLJaWLRQV XQGHU WKLV cRQYHQWLRQ«·.79 WKLOH WKLV 
ZRXOG KaYH HQabOHG WKH UK WR GHWaLQ WKH LQGLYLGXaOV, WKH cRXUWV LQVWHaG TXaVKHG WKH GHURJaWLRQ 
RUGHU. AOWKRXJK AUWLcOH 5 ECHR GLG QRW GLUHcWO\ LPSacW WKH UK'V UHVSRQVH WR WKH WHUURULVW WKUHaW 
YLa PaUW 4 RI WKH 2001 AcW, LW HQVXUHG WKaW WKH UK GLG QRW WUaQVJUHVV WKH SULQcLSOHV aQG YaOXHV 
GHOLQHaWHG LQ AUWLcOH 5 ECHR LQ LWV LQYRcaWLRQ RI AUWLcOH 15 ECHR. 
 

 
71 IbLG. 
72 AQWL-THUURULVP, CULPH aQG SHcXULW\ AcW 2001, �� 21²23 (QR ORQJHU LQ IRUcH). SXVSHcWV ZHUH IUHH WR 
OHaYH WKH U.K. LI WKH\ ZLVKHG, bXW WKHUH ZHUH UaUHO\ ´VaIHµ WKLUG cRXQWULHV ZLOOLQJ WR accHSW WKHP.  
73 IbLG.  
74 CKaKaO Y UQLWHG KLQJGRP, 22414/93 [1996] ECHR 54 
75 IbLG. 
76 AQWL-THUURULVP, CULPH aQG SHcXULW\ AcW 2001, �� 21²23.  
77 TRPNLQV, A., ¶LHJLVOaWLQJ AJaLQVW THUURU: TKH AQWL-THUURULVP, CULPH aQG SHcXULW\ AcW 2001, (2002) 
PUB. L 205-220.  
78 A aQG OWKHUV Y SHcUHWaU\ RI SWaWH IRU WKH HRPH DHSaUWPHQW· [2004] UKHL 56. 
79 ECHR (1950), AUWLcOH 15.  
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E[aPLQLQJ WKH UROH RI AUWLcOH 5 ECHR LQ VKaSLQJ WKH JRYHUQPHQW·V UHVSRQVH WR WKH WHUURULVW 
WKUHaW KLJKOLJKWV WKH LPSRUWaQcH LQ H[SORULQJ WKH OLPLWaWLRQV RI AUWLcOH 15 ECHR. AV LW LV 
HVWabOLVKHG WKaW AUWLcOH 5 ECHR caQ bH GHURJaWHG XQGHU AUWLcOH 15 ECHR, a QRWabOH ZHaNQHVV 
KaV aULVHQ LQ WKH LQWHUSUHWaWLRQ RI WKLV AUWLcOH. FRU LQVWaQcH, WKLV aIIHcWV WKH OHJaO cKaOOHQJHV 
VXUURXQGLQJ TXHVWLRQV RI VWULcW SURSRUWLRQaOLW\. UQGHU AUWLcOH 15 ECHR, GHURJaWLRQ LV 
SHUPLVVLbOH RQO\ LI LW LV ¶VWULcWO\ UHTXLUHG b\ WKH H[LJHQcLHV RI WKH VLWXaWLRQ·80. HRZHYHU, WKH 
GRYHUQPHQW·V AWWRUQH\ GHQHUaO ULJKWO\ aUJXHG WKaW aWWHPSWLQJ WR GHILQH ZKaW ZRXOG cRQVWLWXWH 
aQ HPHUJHQc\ VLWXaWLRQ cRXOG bHcRPH RYHUO\ SROLWLcaO aQG ZRXOG UHO\ RQ a YaULHW\ RI IacWRUV WKaW 
Pa\ QRW aOZa\V bH cRQVLVWHQW IRU HYHU\ VLWXaWLRQ caOOLQJ IRU a VLPLOaU GHcLVLRQ.81 FXUWKHUPRUH, WKH 
HRXVH RI LRUGV HPSKaVLVHG WKaW WKH LVVXH RI SURSRUWLRQaOLW\ cRQVWLWXWHV a OHJaO PaWWHU, VXbMHcW WR 
MXGLcLaO VcUXWLQ\.82 TKLV VXJJHVWV WKH ZHaNQHVV RI WKH GHURJaWLRQ RUGHU LQ WKH BHOPaUVK caVH83, aQG 
UaLVHV GRXbWV abRXW WKH aSSOLcaWLRQ RI bRWK AUWLcOH 5 ECHR aQG AUWLcOH 15 ECHR. DHVSLWH WKH 
UK·V GHURJaWLRQ RUGHU bHLQJ TXaVKHG, LW LV VLJQLILcaQW WR KLJKOLJKW WKH cKaOOHQJHV aVVRcLaWHG ZLWK 
WKH cRQcXUUHQW XVH RI AUWLcOH 5 ECHR aQG AUWLcOH 15 ECHR, aV WKLV cRXOG GLPLQLVK AUWLcOH 5·V 
LQIOXHQcH RQ VKaSLQJ JRYHUQPHQW UHVSRQVHV.  
 

DXH WR WKH VLJQLILcaQcH RI ¶LQWHUSUHWaWLRQ· b\ WKH cRXUWV, WKH MXGJHPHQW, aV SUHYLRXVO\ VWaWHG, 
cRQcOXGHG WKaW WKH UK GRYHUQPHQW·V UHJLPH ZaV LUUaWLRQaO aQG GLVSURSRUWLRQaO LQ accRUGaQcH 
ZLWK AUWLcOH 5 ECHR aQG AUWLcOH 15 ECHR.84 TKLV UHLQIRUcHV WKH aUJXPHQW aGYaQcHG WKURXJKRXW 
WKLV HVVa\: aOWKRXJK WKH OaZV SHUWaLQLQJ WR AUWLcOH 5 ECHR GLG QRW GLUHcWO\ VKaSH WKH 
JRYHUQPHQW·V UHVSRQVH WKURXJK WKH HQacWPHQW RI WKH 2001 AcW, WKH\ HIIHcWLYHO\ LQIOXHQcHG LWV 
aSSURacK LQ VSHcLILc caVHV b\ aYHUWLQJ aQ\ VXccHVVIXO aWWHPSW aW GHURJaWLRQ. AV RXWOLQHG XQGHU 
AUWLcOH 15 ECHR, WKH UHJLPH ZaV GHHPHG LQaGHTXaWH b\ cRXUWV LQ aGGUHVVLQJ WKH WKUHaW WR 
VHcXULW\. IQGHILQLWH GHWHQWLRQ ZaV cRQVLGHUHG  a GLVSURSRUWLRQaWH UHVSRQVH WR WKH SHUcHLYHG WKUHaW 
SRVHG b\ WKHVH LQGLYLGXaOV, WKXV LQYRNLQJ AUWLcOH 5 ECHR.  
 

IQ HYaOXaWLQJ WKH LPSacW RI KXPaQ ULJKWV RQ JRYHUQPHQW UHVSRQVHV WR WKH WHUURULVW WKUHaW bHWZHHQ 
2001-2010, LaG\ JXVWLcH AUGHQ ZaV MXVWLILHG LQ cOaVVLILHG WKH BHOPaUVK caVH aV a ¶OaQGPaUN 
GHcLVLRQ·85. MRUHRYHU, WKLV UXOLQJ VRXJKW WR aIILUP WKaW HYHQ GXULQJ aQ HUa PaUNHG b\ WHUURULVP, 
cRXQWULHV VXcK aV WKH UK ZRXOG UHPaLQ RbOLJaWHG WR XSKROG WKH UXOH RI OaZ ZLWKRXW aQ\ 
H[HPSWLRQV. LRUG HRSH HOabRUaWHG WKLV SRLQW LQ A, QRWLQJ WKaW WKH cRXUW·V UXOLQJ ZaV cUXcLaO WR 
SUHVHUYLQJ WKH ULJKWV aQG IUHHGRPV RI LQGLYLGXaOV, aQG LPSO\LQJ WKaW WKH acWLRQV WaNHQ ZHUH 
¶SURSRUWLRQaWH·, UHJaUGOHVV RI KRZ ¶XQSRSXOaU· WKH\ Pa\ bH.86 HHQcH, WKLV UHLQIRUcHV WKH aUJXPHQW 
WKaW WKH SURYLVLRQV XQGHU AUWLcOH 5 ECHR VLJQLILcaQWO\ LQIOXHQcHG WKH JRYHUQPHQW·V UHVSRQVH WR 
WKH WHUURULVW WKUHaW bHWZHHQ 2001 aQG 2010, aV cOHaUO\ GHPRQVWUaWHG LQ WKH BHOPaUVK SUHcHGHQW. 
TKLV caVH HQVXUHG WKaW WKH UXOH RI OaZ SUHYaLOHG, UHJaUGOHVV RI WKH cRXQWU\·V HIIRUWV WR SXUVXH 
GHURJaWLRQ XQGHU AUWLcOH 15 ECHR.   

 
80 IbLG. 
81 TULJJV, G., ¶LRUG BLQJKaP: OI SZaOORZV aQG IQWHUQaWLRQaO LaZ· (2009) O[IRUG AcaGHPLc. 
82 LH SXHXU A., SXQNLQ M., KKXVKaO MXUNHQV J.E, ¶PXbOLc LaZ· (2019) 4 OUP. 
83 A aQG OWKHUV [2004] UKHL 56. 
84 IbLG. 
85 IbLG SaUa 29. 
86 LRUG HRSH, A aQG OWKHUV [2004] UKHL 56. 
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CRQcOXVLRQ 

OYHUaOO, WKLV HVVa\ aUJXHV WKaW ZKLOH WKH SURYLVLRQV XQGHU AUWLcOH 5 ECHR GLG QRW GLUHcWO\ 
GHWHUPLQH WKH UK·V UHVSRQVH WR WKH WHUURULVW WKUHaW bHWZHHQ 2001-2005, WKH\ GLG SOa\ a SLYRWaO 
UROH LQ VKaSLQJ LW. TKH HYLGHQW bUHacK RI AUWLcOH 5 b\ WKH AQWL-THUURULVP AcW RI 2001, aV 
GHPRQVWUaWHG LQ WKH caVH RI A aQG OWKHUV Y UK87, aQG UHLQIRUcHG b\ WKH cRXUW·V GHcLVLYH 
MXGJHPHQW, KLJKOLJKWV JXGLcLaU\·V XOWLPaWH aXWKRULW\ WR VKaSH WKH JRYHUQPHQW·V UHVSRQVH b\ 
UHMHcWLQJ LWV GHURJaWLRQ RUGHU. MRUHRYHU, WKH UHMHcWLRQ ZaV JURXQGHG LQ WKH SULQcLSOH WKaW WKH 
LQGHILQLWH GHWHQWLRQ RI WKHVH LQGLYLGXaOV cRQVWLWXWHG aV GLVSURSRUWLRQaWH UHVSRQVH WR WKH 
SHUcHLYHG WKUHaW WKH\ SRVHG, aOLJQLQJ ZLWK WKH SURYLVLRQV XQGHU AUWLcOH 15. TKHUHIRUH, WKH caVH 
RI A88 UHIOHcWHG XSRQ WKH VLJQLILcaQcH RI XSKROGLQJ KXPaQ ULJKWV, HYHQ LQ SHULRGV PaUNHG b\ 
H[WUaRUGLQaU\ cLUcXPVWaQcHV.  
 

 

 

 

 

 

 

 

 

  

 
87 IbLG.  
88 IbLG.  
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UQUaYHOOLQJ WKH EQURQ ScaQGaO: AQaO\VLQJ FaLOXUHV, RHJXOaWRU\ RHVSRQVHV, 
aQG OQJRLQJ LHVVRQV LQ 2023 

ASaUQa AOLQJaO MRKaQGaV 
DHSaUWPHQW RI LaZ, UQLYHUVLW\ RI LHLcHVWHU, UQLWHG KLQJGRP 

 

 

IQ 2001, WKH EQURQ CRUSRUaWLRQ H[SHULHQcHG a VLJQLILcaQW aQG GLVaVWURXV cROOaSVH, cUHaWLQJ 
VKRcNZaYHV acURVV cRUSRUaWH HQYLURQPHQWV, OHJLVOaWLYH aUHQaV, aQG ILQaQcLaO VHcWRUV. TKLV HYHQW 
PaUNHG WKH OaUJHVW  baQNUXSWc\ LQ APHULcaQ KLVWRU\, UHVXOWLQJ LQ QXPHURXV cULPLQaO cRQYLcWLRQV 
aQG VHYHUHO\ GaPaJLQJ LQYHVWRU WUXVW. TKH EQURQ VcaQGaO ZHQW bH\RQG a PHUH ILQaQcLaO 
bUHaNGRZQ; LW IXQGaPHQWaOO\ WUaQVIRUPHG WKH Za\ cRUSRUaWH JRYHUQaQcH aQG UHVSRQVLbLOLW\ ZHUH 
SHUcHLYHG. 
 

EQURQ'V GRZQIaOO ZaV a VLJQLILcaQW cRUSRUaWH VcaQGaO WKaW VKRRN WKH bXVLQHVV ZRUOG. TKH 
cRPSaQ\'V GHcHSWLYH accRXQWLQJ SUacWLcHV aQG HYHQWXaO baQNUXSWc\ caXVHG a GHYaVWaWLQJ  ORVV RI 
MRbV aQG bLOOLRQV RI GROOaUV LQ VKaUHKROGHU ZHaOWK. TKLV HYHQW H[SRVHG WKH GaUN VLGH RI cRUSRUaWH 
JUHHG, aQG KLJKOLJKWHG WKH LPSRUWaQcH RI WUaQVSaUHQc\ aQG HWKLcaO bXVLQHVV PUacWLcHV. TKH 
VcaQGaO aOVR VKHG OLJKW RQ WKH SUHVVLQJ QHHG IRU LPSURYHG cRUSRUaWH JRYHUQaQcH, accRXQWLQJ 
VWaQGaUGV, aQG UHJXOaWRU\ RYHUVLJKW. IW VHUYHG aV a VWaUN UHPLQGHU RI WKH GaQJHURXV cRQVHTXHQcHV 
WKaW caQ aULVH IURP QHJOHcWLQJ WKHVH cUXcLaO aVSHcWV.  
 

DHVSLWH WKH SaVVaJH RI WLPH, WKH EQURQ VcaQGaO UHPaLQV a VaOLHQW H[aPSOH RI WKH cULWLcaO 
LPSRUWaQcH RI WUaQVSaUHQc\, accRXQWabLOLW\, aQG HWKLcaO bHKaYLRXU LQ cRUSRUaWH RSHUaWLRQV. IW 
KLJKOLJKWV WKH QHHG IRU VWURQJ cRUSRUaWH JRYHUQaQcH PHcKaQLVPV, HIIHcWLYH UHJXOaWRU\ 
IUaPHZRUNV, aQG LQGHSHQGHQW RYHUVLJKW V\VWHPV WR PaLQWaLQ WKH LQWHJULW\ RI bXVLQHVV SUacWLcHV. 
IQ WRGa\·V bXVLQHVV OaQGVcaSH, WKH OHVVRQV IURP EQURQ·V GHPLVH cRQWLQXH WR UHVRQaWH, XUJLQJ XV 
WR  SURPRWH JRRG cRUSRUaWH JRYHUQaQcH, HWKLcaO cRQGXcW, aQG WUaQVSaUHQc\. B\ GRLQJ VR, 
IRVWHULQJ a KHaOWK\ aQG VXVWaLQabOH bXVLQHVV HQYLURQPHQW IRU aOO VWaNHKROGHUV. TKLV HVVa\ cULWLcaOO\ 
H[aPLQHV WKH NH\ IacWRUV WKaW OHG WR WKH GRZQIaOO RI EQURQ, HYaOXaWHV WKH UHJXOaWRU\ UHVSRQVHV, 
aQG UHIOHcWV RQ WKH HQGXULQJ OHVVRQV IRU WKH bXVLQHVV OaQGVcaSH LQ 2023. 
 

EQURQ'V EYROXWLRQ: FURP EQHUJ\ TUaGLQJ PRZHUKRXVH WR FLQaQcLaO CULVLV  
EQURQ·V MRXUQH\ IURP a VPaOO SLSHOLQH cRPSaQ\ WR a PaMRU SOa\HU LQ WKH ZRUOG RI LQWHUQaWLRQaO 
HQHUJ\ WUaGLQJ bHJaQ      LQ 1985, XQGHU WKH OHaGHUVKLS RI KHQQHWK La\.89 WLWK WKH GLUHcWLRQ RI 
JHIIUH\ SNLOOLQJ LQ 1990, WKH cRPSaQ\ TXLcNO\ bHcaPH a WUaGLQJ SRZHUKRXVH, b\ HPbUacLQJ 
cXWWLQJ-HGJH ILQaQcLaO PRGHOV.90 EQURQ HYROYHG WR bHcRPH a JORbaO SURYLGHU RI YaULRXV HQHUJ\ aQG 
XWLOLW\ VHUYLcHV, H[SaQGLQJ LWV UHacK LQWR WKH WUaGLQJ RI PHWaOV, SaSHU, ILQaQcLaO cRQWUacWV, aQG 
YaULRXV RWKHU cRPPRGLWLHV.91 TKLV H[SaQVLRQ HVVHQWLaOO\ WUaQVIRUPHG EQURQ IURP aQ HQHUJ\ 

 
89 BHWKaQ\ McOHaQ aQG PHWHU EONLQG, TKH SPaUWHVW GX\V LQ WKH RRRP: TKH APa]LQJ RLVH aQG 
ScaQGaORXV FaOO RI EQURQ (PRUWIROLR 2013) 10. 
90 AGaP Ha\HV, ¶WKaW WaV EQURQ? WKaW HaSSHQHG aQG WKR WaV RHVSRQVLbOH· (IQYHVWRSHGLa28 
MaUcK 2023) <KWWSV://ZZZ.LQYHVWRSHGLa.cRP/WHUPV/H/HQURQ.aVS>.  
91 LRUHQ FR[, EQURQ: TKH RLVH aQG FaOO (JRKQ WLOH\ aQG SRQV 2003) 1  
<KWWSV://ZZZ.JRRJOH.cR.XN/bRRNV/HGLWLRQ/EQURQ/[QHGGQIHLUJC?KO=HQ&JbSY=1&GT=KLVWRU\+RI+HQUR
Q+cRPSaQ\&SJ=PP9&SULQWVHc=IURQWcRYHU> accHVVHG 18 DHcHPbHU 2023. 

https://www.investopedia.com/terms/e/enron.asp
https://www.google.co.uk/books/edition/Enron/xnHGdnfHiUgC?hl=en&gbpv=1&dq=history+of+enron+company&pg=PP9&printsec=frontcover
https://www.google.co.uk/books/edition/Enron/xnHGdnfHiUgC?hl=en&gbpv=1&dq=history+of+enron+company&pg=PP9&printsec=frontcover
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cRPSaQ\ LQWR a ILQaQcLaO LQVWLWXWLRQ, LJQLWLQJ aQ HUa RI H[SRQHQWLaO JURZWK. FURP a UHYHQXH RI  
$4.6 bLOOLRQ LQ 1990, EQURQ VXUJHG WR a VWaJJHULQJ $101 bLOOLRQ b\ 2000, PaNLQJ LW WKH VHYHQWK-
OaUJHVW cRPSaQ\ LQ WKH UQLWHG SWaWHV, VXUSaVVLQJ LQGXVWU\ JLaQWV OLNH IBM aQG SRQ\. 92 SNLOOLQJ·V 
YLVLRQ ZaV WR HOHYaWH EQURQ LQWR a "WUaGLQJ JLaQW", OHYHUaJLQJ LWV aVVHW-OLJKW PRGHO aQG H[SaQGLQJ 
LQWR bURaGbaQG aQG ZaWHU VHUYLcHV. NRWHZRUWK\ aPRQJ KLV UHcUXLWV ZaV AQGUHZ FaVWRZ, ZKR 
UaSLGO\ aGYaQcHG ZLWKLQ WKH RUJaQLVaWLRQ  aQG HYHQWXaOO\ KHOG WKH SRVLWLRQ RI cKLHI ILQaQcLaO RIILcHU 
aW EQURQ.93 WKLOH SNLOOLQJ WKH GHYHORSPHQW RI WKH cRPSaQ\'V H[WHQVLYH WUaGLQJ RSHUaWLRQ, FaVWRZ 
PaQaJHG WKH ILQaQcLQJ RI WKH HQWHUSULVH WKURXJK LQYHVWPHQWV LQ SURJUHVVLYHO\ cRPSOH[ 
LQVWUXPHQWV. APLGVW WKH GRW-cRP bRRP, EQURQ LQWURGXcHG EQURQ OQOLQH aV a VSHcLaOLVHG  
GLYLVLRQ IRU RQOLQH WUaGLQJ. B\ 2001, WKLV GLYLVLRQ cRQGXcWHG GaLO\ RQOLQH WUaQVacWLRQV, HVWLPaWLQJ 
a YaOXH RI aSSUR[LPaWHO\ $2.5 bLOOLRQ.94 EQURQ aOVR GLUHcWHG LQYHVWPHQWV WRZaUG WKH cRQVWUXcWLRQ 
RI a bURaGbaQG WHOHcRPPXQLcaWLRQV QHWZRUN WR HQabOH VZLIW aQG KLJK-VSHHG WUaGLQJ. HRZHYHU, 
EQURQ'V UaSLG JURZWK RXWSacHG LWV abLOLW\ WR IXQG LW, OHaGLQJ WR WKH cUHaWLRQ RI cRPSOH[ RII-baOaQcH 
VKHHW ILQaQcLQJ YHKLcOHV. TKHVH YHKLcOHV UHOLHG RQ EQURQ'V ULVLQJ VKaUH SULcH IRU WKHLU VWabLOLW\, 
cUHaWLQJ a SUHcaULRXV ILQaQcLaO VLWXaWLRQ.   
 

EQURQ'V WUaQVIRUPaWLRQ ZaV cUXcLaO LQ WUaQVLWLRQLQJ WKH cRPSaQ\'V accRXQWLQJ IURP WKH 
cRQYHQWLRQaO KLVWRULcaO cRVW PHWKRG WR WKH PRUH G\QaPLc PaUN-WR-PaUNHW (MTM) aSSURacK.95 
TKH U.S. SHcXULWLHV aQG E[cKaQJH CRPPLVVLRQ (SEC) JUaQWHG RIILcLaO aSSURYaO IRU WKH WUaQVLWLRQ 
LQ 1992.96 TKH cRPSaQ\ PaQaJHG WR JLYH WKH LPSUHVVLRQ RI LQcUHaVHG cXUUHQW SURILWV b\ 
LQcRUSRUaWLQJ XQUHaOL]HG IXWXUH JaLQV IURP VSHcLILc WUaGLQJ cRQWUacWV LQWR SUHVHQW LQcRPH 
VWaWHPHQWV, HPSOR\LQJ PaUN-WR-PaUNHW accRXQWLQJ. SLPXOWaQHRXVO\, WKH cRPSaQ\ HQJaJHG LQ 
TXHVWLRQabOH SUacWLcHV, VXcK aV WUaQVIHUULQJ SURbOHPaWLc RSHUaWLRQV WR VSHcLaO SXUSRVH HQWLWLHV 
(SPEV). TKHVH HQWLWLHV IXQcWLRQHG OLNH OLPLWHG SaUWQHUVKLSV VHW XS ZLWK H[WHUQaO SaUWLHV. EQURQ 
H[SORLWHG  SPEV b\ XVLQJ WKHP aV UHSRVLWRULHV IRU LWV GLVWUHVVHG aVVHWV, WKHUHb\ NHHSLQJ WKHP RII 
WKH cRPSaQ\'V bRRNV aQG XQGHUVWaWLQJ WKH H[WHQW RI LWV ORVVHV. KHQQHWK La\ cRQWLQXHG WR VHUYH 
aV cKaLUPaQ RI EQURQ XQWLO FHbUXaU\ 2001, ZKHQ JHIIUH\ SNLOOLQJ WRRN RYHU aV cKLHI H[HcXWLYH 
RIILcHU. HRZHYHU, SNLOOLQJ·V WHQXUH ZaV VKRUW-OLYHG aV KH abUXSWO\ UHVLJQHG LQ AXJXVW, SURPSWLQJ  
La\ WR WaNH RYHU aV CEO. B\ OcWRbHU, WKH cRPSaQ\ VKRcNHG LQYHVWRUV ZLWK WKH GLVcORVXUH RI a 
WKLUG-TXaUWHU ORVV RI $638 PLOOLRQ aQG a UHGXcWLRQ RI $1.2 bLOOLRQ LQ VKaUHKROGHU HTXLW\. FaVWRZ'V 
SaUWQHUVKLSV SOa\HG a SaUWLaO UROH LQ WKHVH ILQaQcLaO VHWbacNV.97 MRUHRYHU, EQURQ IacHG cKaOOHQJHV 
ZLWK WKH GRW-cRP bXbbOH bXUVW, aV LWV JORbaO SRZHU, bURaGbaQG, aQG ZaWHU YHQWXUHV IaLOHG. IVVXHV 
aOVR HPHUJHG LQ WKH SURYLVLRQ RI HOHcWULcLW\ VHUYLcHV LQ CaOLIRUQLa. JHII SNLOOLQJ'V UHVLJQaWLRQ 
ZRUVHQHG WKH VLWXaWLRQ, caXVLQJ a GURS LQ VKaUH SULcH aQG a GHcOLQH LQ cUHGLW UaWLQJ.  
 

AV EQURQ'V ILQaQcLaO VLWXaWLRQ GHWHULRUaWHG baQNV, VXSSOLHUV, aQG cXVWRPHUV GLVWaQcHG WKHPVHOYHV 
IURP WKH cRPSaQ\. SXbVHTXHQWO\, WKH SHcXULWLHV aQG E[cKaQJH CRPPLVVLRQ (SEC) LQLWLaWHG aQ 

 
92 IbLG. 
93 PHWHU BRQGaUHQNR, ¶EQURQ ScaQGaO·, EQc\cORS GLa BULWaQQLca (2023) 
<KWWSV://ZZZ.bULWaQQLca.cRP/HYHQW/EQURQ-VcaQGaO> accHVVHG 18 DHcHPbHU 2023. 
94 IbLG. 
95 TUR\ SHJaO, ¶EQURQ ScaQGaO: TKH FaOO RI a WaOO SWUHHW DaUOLQJ · (IQYHVWRSHGLa5 ASULO 2023) 
<KWWSV://ZZZ.LQYHVWRSHGLa.cRP/XSGaWHV/HQURQ-VcaQGaO-VXPPaU\/>. 
96 IbLG. 
97 IbLG (Q5). 

https://www.britannica.com/event/Enron-scandal
https://www.investopedia.com/updates/enron-scandal-summary/
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LQTXLU\ LQWR WKH GHaOLQJV bHWZHHQ EQURQ aQG FaVWRZ'V SSHcLaO PXUSRVH EQWLWLHV (SPEV). AUWKXU 
AQGHUVHQ, WKH aXGLWRU IRU EQURQ, aOVR IacHG aOOHJaWLRQV RI GRcXPHQW GHVWUXcWLRQ. IQ DHcHPbHU 
2001, EQURQ GHcOaUHG baQNUXSWc\, PaUNLQJ WKH OaUJHVW cRUSRUaWH baQNUXSWc\ LQ U.S. KLVWRU\. TKLV 
GRZQIaOO aOVR OHG WR WKH GHPLVH RI AUWKXU AQGHUVHQ, aV WKH  aXGLWLQJ ILUP IacHG accXVaWLRQV RI 
bHLQJ LQYROYHG LQ EQURQ'V IUaXGXOHQW acWLYLWLHV. OQ JXQH 15WK 2002, AUWKXU AQGHUVHQ ZaV IRXQG 
JXLOW\ RI GHOLbHUaWHO\ GHVWUR\LQJ HYLGHQcH, OHaGLQJ WR WKH IRUIHLWXUH RI LWV SXbOLc accRXQWLQJ OLcHQVH. 
TKLV HSLVRGH SURPSWHG WKH LQWURGXcWLRQ RI a PXOWLWXGH RI QHZ UHJXOaWLRQV aQG OHJLVOaWLYH 
PHaVXUHV, aOO aLPHG aW aXJPHQWLQJ WKH SUHcLVLRQ RI ILQaQcLaO UHSRUWLQJ ZLWKLQ SXbOLcO\ WUaGHG 
cRUSRUaWLRQV.   
 

TKH PRVW VaOLHQW RI WKHVH PHaVXUHV, WKH SaUbaQHV-O[OH\ AcW (2002), LPSRVHG VHYHUH      SHQaOWLHV 
IRU GHVWUR\LQJ, aOWHULQJ, RU IabULcaWLQJ ILQaQcLaO UHcRUGV. TKH VcaQGaO aOVR SUHcLSLWaWHG QXPHURXV 
LQGLYLGXaO cULPLQaO cRQYLcWLRQV. A VLJQLILcaQW QXPbHU  RI WKH EQURQ H[HcXWLYHV IacHG OHJaO 
UaPLILcaWLRQV; WKH\ ZHUH cKaUJHG ZLWK GLIIHUHQW cULPHV aQG UHcHLYHG SULVRQ VHQWHQcHV. TKH 
cRQYLcWLRQV RI KHQQHWK La\ aQG JHIIUH\ SNLOOLQJ RQ cKaUJHV RI cRQVSLUac\ aQG IUaXG ZHUH 
SaUWLcXOaUO\ QRWabOH LQ WKH caVHV UQLWHG SWaWHV RI APHULca Y. JHIIUH\ K SNLOOLQJ,98 aQG JHIIUH\ K. 
SNLOOLQJ Y. UQLWHG SWaWHV.99 AGGLWLRQaOO\, LQ AUWKXU AQGHUVHQ LLP Y. UQLWHG SWaWHV (2005),100 
AQGUHZ FaVWRZ HQWHUHG a JXLOW\ SOHa; KH ZaV VHQWHQcHG WR VL[ \HaUV LQ SULVRQ aQG ZaV UHOHaVHG LQ 
2011. IQ UHVSRQVH WR WKH VcaQGaO, QXPHURXV OaZV aQG UHJXOaWLRQV ZHUH HQacWHG WR LPSURYH WKH 
accXUac\ RI ILQaQcLaO UHSRUWLQJ IRU SXbOLcO\ WUaGHG cRUSRUaWLRQV. TKH SLYRWaO SaUbaQHV-O[OH\ AcW 
(2002) LPSRVHG VWULcW SHQaOWLHV IRU ILQaQcLaO UHcRUG WaPSHULQJ aQG SURKLbLWHG aXGLWLQJ ILUPV IURP 
VLPXOWaQHRXVO\ SURYLGLQJ cRQVXOWLQJ VHUYLcHV WR cOLHQWV. TKH EQURQ caVH VHUYHV aV a ZaUQLQJ abRXW 
XQcRQWUROOHG cRUSRUaWH aPbLWLRQ, XQHWKLcaO accRXQWLQJ SUacWLcHV, aQG WKH SHULOV RI UHO\LQJ WRR 
PXcK RQ RII-baOaQcH VKHHW ILQaQcLQJ. TKH cROOaSVH XQGHUVcRUHG WKH QHcHVVLW\ RI VWURQJ cRUSRUaWH 
JRYHUQaQcH, WUaQVSaUHQc\, aQG HWKLcaO bHKaYLRXU LQ WKH ILQaQcLaO LQGXVWU\.  
 

WKaW WHQW WURQJ aW EQURQ 

TKH cROOaSVH RI EQURQ caQ bH aVcULbHG WR VHYHUaO NH\ IacWRUV WKaW HQcRPSaVV bRWK accRXQWLQJ 
SUacWLcHV aQG WKH cRUSRUaWH cXOWXUH, UHYHaOLQJ a cRPSOH[ ZHb RI LVVXHV.  
 

A. AccRXQWLQJ MaQLSXOaWLRQ 

 

UVH RI SSHcLaO PXUSRVH EQWLWLHV: EQURQ, aORQJVLGH QXPHURXV RWKHU cRUSRUaWLRQV OHYHUaJHG 
´VSHcLaO SXUSRVH HQWLWLHVµ (SPEV) WR RbWaLQ caSLWaO RU PaQaJH ULVN. TKH HPSOR\PHQW RI SPEV, 
W\SLILHG b\ OLPLWHG SaUWQHUVKLSV LQYROYLQJ H[WHUQaO HQWLWLHV, HQabOHV a cRPSaQ\ WR aXJPHQW 
OHYHUaJH aQG UHWXUQ RQ aVVHWV (ROA) ZLWKRXW WKH QHcHVVLW\ RI UHSRUWLQJ WKH aVVRcLaWHG GHbW RQ LWV 
baOaQcH VKHHW.101 EQURQ, KRZHYHU, HQJaJHG LQ TXHVWLRQabOH ILQaQcLaO PHWKRGRORJLHV, SaUWLcXOaUO\ 
WKURXJK WKH XWLOLVaWLRQ RI SSHcLaO PXUSRVH EQWLWLHV (SPEV). EQURQ XVHG SPEV WR KLGH GHbW aQG 
PaQLSXOaWH accRXQWLQJ. WKHQ LQ QHHG RI TXLcN IXQGV, EQURQ cUHaWHG aQ SPE WR VHcXUH a ORaQ. 
TKH caVK IURP WKH ORaQ ZaV WKHQ VHQW WR EQURQ, cRQcHaOLQJ GHbW RQ LWV baOaQcH VKHHW. 

 
98 UQLWHG SWaWHV RI APHULca Y JHIIUH\ K SNLOOLQJ, 554 F.3G 529 (5WK CLU 2009). 
99 SNLOOLQJ Y UQLWHG SWaWHV, 561 US 358 (2010) 
100 AUWKXU AQGHUVHQ LLP Y. UQLWHG SWaWHV 544 US 696 (2005). 
101 C. W. TKRPaV, ´TKH RLVH aQG FaOO RI EQURQ,µ JRXUQaO RI AccRXQWaQc\ (31 MaUcK 2002). 
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IQ ASULO 2000, EQURQ H[SaQGHG WKH KHGJLQJ PHWKRGRORJ\ SUHYLRXVO\ HPSOR\HG IRU LWV RK\WKPV 
LQYHVWPHQW WR HQcRPSaVV LWV PHUcKaQW LQYHVWPHQW SRUWIROLR.102 SLPLOaU WR WKH RK\WKPV VHcXULWLHV, 
WKH PHUcKaQW LQYHVWPHQWV, SULPaULO\ cRQVLVWLQJ RI KLJK-WHcKQRORJ\ aQG HQHUJ\ VWRcNV, 
H[SHULHQcHG a VXbVWaQWLaO LQcUHaVH LQ YaOXH, ZLWK SULcH IOXcWXaWLRQV bHLQJ UHIOHcWHG TXaUWHUO\ LQ WKH 
cRPSaQ\'V ILQaQcLaO VWaWHPHQWV. OQcH aJaLQ, EQURQ'V PaQaJHPHQW YLHZHG cRPPHUcLaO KHGJLQJ 
YHKLcOHV aV VRPHWKLQJ RWKHU WKaQ SUacWLcaO. CRQVHTXHQWO\, LQ WKH HQVXLQJ PRQWKV, EQURQ 
HVWabOLVKHG IRXU QHZ, VLJQLILcaQWO\ OaUJHU SSHcLaO PXUSRVH EQWLWLHV (SPEV) QaPHG TaORQ, 
TLPbHUZROI, PRUcXSLQH, aQG BRbcaW (cROOHcWLYHO\ UHIHUUHG WR aV WKH RaSWRUV) WR PaQaJH LWV 
KHGJLQJ WUaQVacWLRQV.103

 

 

MaUN-WR-MaUNHW AccRXQWLQJ: AQRWKHU cRQWULbXWRU\ HOHPHQW ZaV EQURQ'V XWLOL]aWLRQ RI MaUN-WR-
MaUNHW accRXQWLQJ. IQ WKH PLG-1990V, EQURQ LQWURGXcHG "PaUN-WR-PaUNHW accRXQWLQJ" VSHcLILcaOO\ 
IRU LWV HQHUJ\ WUaGLQJ bXVLQHVV aQG aSSOLHG LW H[WHQVLYHO\ WR LWV WUaGLQJ WUaQVacWLRQV. TKLV PaUNHG 
a GHSaUWXUH IURP WKH SUHYLRXVO\ HPSOR\HG KLVWRULcaO cRVW accRXQWLQJ V\VWHP. MaUN-WR-PaUNHW 
UXOHV, aV aGRSWHG b\ EQURQ, QHcHVVLWaWHG WKH aGMXVWPHQW RI RXWVWaQGLQJ HQHUJ\-UHOaWHG RU RWKHU 
GHULYaWLYH cRQWUacWV (ZKHWKHU aVVHWV RU OLabLOLWLHV) RQ WKH baOaQcH VKHHWV aIWHU a SaUWLcXOaU TXaUWHU 
WR IaLU PaUNHW YaOXH. TKLV aGMXVWPHQW HQWaLOHG bRRNLQJ XQUHaOL]HG JaLQV RU ORVVHV WR WKH LQcRPH 
VWaWHPHQW IRU WKH SHULRG.104 WKLOH WKLV accRXQWLQJ PHWKRG KaG WKH SRWHQWLaO WR LQIOaWH WKH UHSRUWHG 
HaUQLQJV, LW cRQcXUUHQWO\ IRVWHUHG a ILQaQcLaOO\ XQSUHGLcWabOH HQYLURQPHQW, cRQWLQJHQW RQ IXWXUH 
PaUNHW cRQGLWLRQV. IQ EQURQ'V caVH, WKH acWXaO caVK IORZV VWHPPLQJ IURP WKHLU aVVHWV VLJQLILcaQWO\ 
GLYHUJHG IURP WKH LQLWLaOO\ UHSRUWHG caVK IORZV VXbPLWWHG WR WKH SHcXULWLHV aQG E[cKaQJH 
CRPPLVVLRQ (SEC) XQGHU WKH MTM PHWKRG.105 EQURQ H[SORLWHG WKLV accRXQWLQJ aSSURacK WR 
LQIOaWH LWV SURILWV, WKXV SOa\LQJ a SLYRWaO UROH LQ WKH HYHQWXaO ILQaQcLaO GHbacOH.  
 

B. CRUSRUaWH CXOWXUH aQG EWKLcaO IVVXHV 
 

RROH RI E[HcXWLYHV: SHYHUaO NH\ ILJXUHV ZLWKLQ WKH H[HcXWLYH WHaP aUH IUHTXHQWO\ SLQSRLQWHG       aV 
bHaULQJ UHVSRQVLbLOLW\ IRU WKH cROOaSVH RI EQURQ. APRQJ WKHVH H[HcXWLYHV aUH KHQQHWK La\, WKH 
IRXQGHU aQG IRUPHU CKLHI E[HcXWLYH OIILcHU, JHIIUH\ SNLOOLQJ, ZKR VXccHHGHG La\ aV WKH CKLHI 
E[HcXWLYH OIILcHU, aQG AQGUHZ FaVWRZ, WKH HUVWZKLOH CKLHI FLQaQcLaO OIILcHU.106 SRPH H[HcXWLYHV 
ZHUH GLUHcWO\ LQYROYHG LQ WKH GHcHSWLYH accRXQWLQJ SUacWLcHV, ZKLOH RWKHUV WXUQHG a bOLQG H\H WR 
ZaUQLQJ VLJQV. TKH abVHQcH RI HWKLcaO OHaGHUVKLS aOORZHG PaOSUacWLcHV WR IORXULVK, cRQWULbXWLQJ WR 
WKH GHWHULRUaWLRQ RI WUXVW aPRQJ LQYHVWRUV aQG VWaNHKROGHUV.  
 

 
102 AQWKRQ\ H CaWaQacK aQG SKHOOH\ C RKRaGHV, ¶EQURQ: A FLQaQcLaO RHSRUWLQJ FaLOXUH?· (2003) 48 
SSRN EOHcWURQLc JRXUQaO. 
103 IbLG S 17. 
104 IbLG Q(14).  
105 CFI THaP, ¶EQURQ ScaQGaO· (CRUSRUaWH FLQaQcH IQVWLWXWH26 OcWRbHU 2022) 
<KWWSV://cRUSRUaWHILQaQcHLQVWLWXWH.cRP/UHVRXUcHV/HVJ/HQURQ-VcaQGaO/> accHVVHG 23 DHcHPbHU 2023. 
106 AGaP Ha\HV, ¶WKaW WaV EQURQ? WKaW HaSSHQHG aQG WKR WaV RHVSRQVLbOH· (IQYHVWRSHGLa28 
MaUcK 2023) 
<KWWSV://ZZZ.LQYHVWRSHGLa.cRP/WHUPV/H/HQURQ.aVS#:a:WH[W=WKaW%20DLG%20EQURQ%20DR%20TKaW> 
accHVVHG 23 DHcHPbHU 2023.  

https://corporatefinanceinstitute.com/resources/esg/enron-scandal/
https://www.investopedia.com/terms/e/enron.asp%23:~:text=What%20Did%20Enron%20Do%20That
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AbXVH RI SRZHU ZaV HYLGHQW aV La\ aQG SNLOOLQJ ZLHOGHG LW UXWKOHVVO\, OHaGLQJ WR a KLJK WXUQRYHU 
RI YLcH-cKaLUV ZKR RSSRVHG La\ RU SRVHG a WKUHaW WR KLV aXWKRULW\. SNLOOLQJ HOLPLQaWHG cRUSRUaWH 
ULYaOV aQG LQWLPLGaWHG VXbRUGLQaWHV, ZKLOH Oa\RIIV ZHUH H[HcXWHG ZLWKRXW SURSHU RYHUVLJKW. E[cHVV 
SULYLOHJH PaUNHG WRS PaQaJHPHQW, ZLWK La\ H[SUHVVLQJ a GHVLUH WR bH "ZRUOG-cOaVV ULcK." 
E[HcXWLYHV HQMR\HG VXbVWaQWLaO SHUNV, aQG La\ bRUURZHG $75 PLOOLRQ IURP WKH cRPSaQ\. EQURQ 
PaQLSXOaWHG LQIRUPaWLRQ WR SURWHcW LWV LQWHUHVWV, aQG WKH bRaUG ZaV aZaUH RI TXHVWLRQabOH 
accRXQWLQJ WacWLcV. IQcRQVLVWHQW WUHaWPHQW RI LQWHUQaO aQG H[WHUQaO cRQVWLWXHQWV ZaV RbVHUYHG. 
EPSOR\HHV ZHUH IRUcHG WR LQYHVW LQ EQURQ VWRcN, bHLQJ bORcNHG IURP VHOOLQJ GXULQJ a VWRcN 
GHcOLQH aQG IacLQJ LQaGHTXaWH VHYHUaQcH. E[HcXWLYHV, KRZHYHU, cRXOG IUHHO\ XQORaG VKaUHV. EQURQ 
WUHaWHG IULHQGV ZHOO, XVLQJ SROLWLcaO GRQaWLRQV IRU SUHIHUHQWLaO WUHaWPHQW.107

 

 

MLVSOacHG aQG bURNHQ OR\aOWLHV ZHUH HYLGHQW aV EQURQ RIILcLaOV SULRULWL]HG VHOI-LQWHUHVW RYHU 
VWaNHKROGHUV. IUUHVSRQVLbOH bHKaYLRXU LQcOXGHG IaLOLQJ WR WaNH QHHGHG acWLRQ aQG aYRLGLQJ 
UHVSRQVLbLOLW\ IRU HWKLcaO YLROaWLRQV. GUHHG ZaV a SULPaU\ PRWLYaWRU, OHaGLQJ WR XQHWKLcaO SUacWLcHV 
aQG LQIOaWHG VWRcN SULcHV. HXbULV aQG a cXOWXUH RI IHaU LQWHQVLILHG EQURQ'V SURbOHPV, aV WKLV 
cRPSHWLWLYH HYaOXaWLRQ V\VWHP IRVWHUHG cXWWKURaW cRPSHWLWLRQ aQG VWLIOLQJ GLVVHQW.108

 

 

AJHQc\ CRQIOLcWV: TKH EQURQ VcaQGaO bURXJKW WR OLJKW VLJQLILcaQW aJHQc\ cRQIOLcWV aULVLQJ IURP a 
cRQVLGHUabOH LQIRUPaWLRQ LPbaOaQcH bHWZHHQ WKH PaQaJHPHQW WHaP aQG WKH cRPSaQ\'V LQYHVWRUV. 
TKLV aV\PPHWU\ ZaV OLNHO\ IXHOOHG b\ WKH SHUVRQaO LQcHQWLYHV SURYLGHG WR WKH PaQaJHPHQW WHaP. 
IQ SaUWLcXOaU, C-VXLWH H[HcXWLYHV OLNH SNLOOLQJ, RIWHQ UHcHLYHG cRPSHQVaWLRQ LQ WKH IRUP RI 
cRPSaQ\ VWRcN aQG bRQXVHV OLQNHG WR acKLHYLQJ VSHcLILc VWRcN SULcH WaUJHWV.109  
IQ WKH caVH RI EQURQ, SNLOOLQJ aQG KLV WHaP ZHUH PRWLYaWHG WR aUWLILcLaOO\ LQIOaWH WKH VWRcN SULcH, 
aQWLcLSaWLQJ WKaW GRLQJ VR ZRXOG UHVXOW LQ KLJKHU cRPSHQVaWLRQ IRU WKHPVHOYHV. TKH VcaQGaO 
XQGHUVcRUHG WKH SRWHQWLaO PLVaOLJQPHQW bHWZHHQ cRUSRUaWH RbMHcWLYHV aQG PaQaJHPHQW 
LQcHQWLYHV. IQ WKH aIWHUPaWK RI WKH EQURQ VcaQGaO, cRPSaQLHV KaYH bHcRPH PRUH YLJLOaQW abRXW 
aGGUHVVLQJ aJHQc\ LVVXHV aQG aYRLGLQJ VLWXaWLRQV ZKHUH cRUSRUaWH JRaOV GLYHUJH IURP WKH LQWHUHVWV 
RI PaQaJHPHQW.110  
 

EPSKaVLV RQ SWRcN PULcH: EQURQ'V cRUSRUaWH cXOWXUH SOacHG aQ RYHUZKHOPLQJ HPSKaVLV RQ LWV 
VWRcN SULcH. E[HcXWLYHV' LQcHQWLYHV WLHG WR VWRcN SHUIRUPaQcH OHG WR a VKRUW-WHUP IRcXV, 
HQcRXUaJLQJ ULVN\ ILQaQcLaO VWUaWHJLHV aQG  QHJOHcWLQJ WKH ORQJ-WHUP VXVWaLQabLOLW\ RI WKH cRPSaQ\. 
TKH RUGLQaU\ HPSOR\HHV ZHUH cRPSHOOHG WR LQYHVW WKHLU UHWLUHPHQW SOaQV LQ EQURQ VWRcN, aQG 
ZKHQ WKH VWRcN VKaUSO\ GHcOLQHG, WKH\ ZHUH baUUHG IURP GLYHVWLQJ WKHLU VKaUHV aW a cUXcLaO 
PRPHQW. IQ VWaUN cRQWUaVW, VHQLRU H[HcXWLYHV SRVVHVVHG WKH aXWRQRP\ WR VHOO WKHLU VKaUHV baVHG 
RQ WKHLU GLVcUHWLRQ. SLPXOWaQHRXVO\, 500 RIILcLaOV ZHUH JUaQWHG "UHWHQWLRQ bRQXVHV" aPRXQWLQJ WR 

 
107 CUaLJ JRKQVRQ, ¶EQURQ·V EWKLcaO CROOaSVH: LHVVRQV IRU LHaGHUVKLS EGXcaWRUV· (2003) 2 JRXUQaO RI 
LHaGHUVKLS EGXcaWLRQ 1 <KWWSV://MRXUQaORIOHaGHUVKLSHG.RUJ/ZS-
cRQWHQW/XSORaGV/2019/02/2_1_JRKQVRQ.SGI> accHVVHG 23 DHcHPbHU 2023. 
108 IbLG. 
109 IbLG Q(19) S 50. 
110 IbLG Q(19) S 52. 

https://journalofleadershiped.org/wp-content/uploads/2019/02/2_1_Johnson.pdf
https://journalofleadershiped.org/wp-content/uploads/2019/02/2_1_Johnson.pdf
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$55 PLOOLRQ, ZKLOH ZRUNHUV ZKR ZHUH OaLG RII UHcHLYHG RQO\ a IUacWLRQ RI WKH SURPLVHG VHYHUaQcH 
Sa\.111

 

 

LacN RI TUaQVSaUHQc\: TUaQVSaUHQc\ ZaV a VLJQLILcaQW caVXaOW\ LQ EQURQ'V cRUSRUaWH cXOWXUH. TKH 
ZHb RI RII-baOaQcH-VKHHW WUaQVacWLRQV, HVSHcLaOO\ WKRVH LQYROYLQJ SPEV, GLVJXLVHG      WKH WUXH 
ILQaQcLaO KHaOWK RI WKH cRPSaQ\. IQYHVWRUV aQG aQaO\VWV ZHUH GHQLHG cUXcLaO LQIRUPaWLRQ, 
SUHYHQWLQJ WKHP IURP PaNLQJ LQIRUPHG GHcLVLRQV. EQURQ'V cROOaSVH ZaV GXH WR a KaUPIXO bOHQG 
RI ILQaQcLaO PaQLSXOaWLRQ, GHcHSWLYH accRXQWLQJ, aQG a cRUSRUaWH cXOWXUH IRcXVHG RQ VKRUW-WHUP 
JaLQV UaWKHU WKaQ ORQJ-WHUP VXVWaLQabLOLW\. TKLV cRPbLQaWLRQ OHG WR a PaMRU cRUSRUaWH IaLOXUH ZLWK 
ZLGHVSUHaG cRQVHTXHQcHV. 
 

RHJXOaWRU\ RHVSRQVHV 
TKH UHSHUcXVVLRQV RI WKH EQURQ VcaQGaO SURPSWHG WKH LQWURGXcWLRQ RI QHZ UHJXOaWLRQV ZLWKLQ 
WKH ILQaQcLaO V\VWHP. TKH UQLWHG SWaWHV JRYHUQPHQW HQacWHG WKH SaUbaQHV-O[OH\ AcW RI 2002, 
GHVLJQHG WR HQKaQcH cRUSRUaWH JRYHUQaQcH, ILQaQcLaO UHSRUWLQJ, aQG UHJXOaWRU\ RYHUVLJKW. TKH 
OHJLVOaWLRQ LQWURGXcHG a VHULHV RI QHZ PaQGaWHV IRU SXbOLc cRPSaQLHV, HQcRPSaVVLQJ WKH cUHaWLRQ 
RI aQ LQGHSHQGHQW aXGLW cRPPLWWHH, RbOLJaWRU\ cHUWLILcaWLRQ RI ILQaQcLaO VWaWHPHQWV b\ CEOV aQG 
CFOV, aQG OLPLWaWLRQV RQ cHUWaLQ QRQ-aXGLW VHUYLcHV RIIHUHG b\ aXGLWRUV.  
 

UQGHU WKH SaUbaQHV-O[OH\ AcW (SOX), PaLQWaLQLQJ aXGLWRU LQGHSHQGHQcH LV a cUXcLaO aVSHcW. TKH 
OHJLVOaWLRQ RXWOLQHV cRQGLWLRQV XQGHU ZKLcK aQ aXGLWRU caQ ORVH LQGHSHQGHQcH. SSHcLILcaOO\, LI aQ 
HPSOR\HH RI WKH aXGLWHG cRPSaQ\ KaG a UROH LQ WKH aXGLW HQJaJHPHQW WHaP GXULQJ WKH cRROLQJ-
RII SHULRG aQG WRRN SaUW LQ ILQaQcLaO accRXQWLQJ RYHUVLJKW, LQGHSHQGHQcH ZRXOG bH cRPSURPLVHG. 
SOX cOaVVLILHV aXGLW SaUWQHUV LQWR OHaG aQG cRQcXUULQJ UROHV, PaQGaWLQJ  URWaWLRQ HYHU\ ILYH \HaUV, 
IROORZHG b\ a VXbVHTXHQW ILYH-\HaU WLPH-RXW. AGGLWLRQaOO\, RWKHU aXGLW SaUWQHUV aUH VXbMHcW WR 
URWaWLRQ aIWHU VHYHQ \HaUV ZLWK a VXbVHTXHQW WZR-\HaU WLPH-RXW LQWHUYaO.112  
 

CRQcXUUHQWO\, LQ WKH UQLWHG KLQJGRP, WKH FLQaQcLaO RHSRUWLQJ CRXQcLO (FRC) UHVSRQGHG WR WKH 
EQURQ VcaQGaO b\ LQWURGXcLQJ WKH CRPbLQHG CRGH RQ CRUSRUaWH GRYHUQaQcH LQ 2003, ZKLcK VHW 
RXW SULQcLSOHV RI cRUSRUaWH JRYHUQaQcH IRU OLVWHG cRPSaQLHV, RXWOLQLQJ H[SHcWaWLRQV IRU WKHLU 
RSHUaWLRQaO cRQGXcW. IQ 2010, a VXbVWaQWLaO UHYLVLRQ RI WKH cRGH OHG WR LWV UHSOacHPHQW b\ WKH UK 
CRUSRUaWH GRYHUQaQcH CRGH, ZKLcK QRZ VHUYHV aV a VWaQGaUGL]HG VHW RI JXLGHOLQHV IRU aOO 
cRPSaQLHV ZLWK SUHPLXP OLVWLQJV RQ WKH LRQGRQ SWRcN E[cKaQJH.  
 

TKH EQURQ VcaQGaO SURPSWHG WKH LPSOHPHQWaWLRQ RI QHZ cRPSOLaQcH PHaVXUHV, QRWabO\ WKH 
FLQaQcLaO AccRXQWLQJ SWaQGaUGV BRaUG (FASB) HOHYaWLQJ WKH VLJQLILcaQcH RI HWKLcaO cRQGXcW. A 
VLJQLILcaQW cKaQJH LQYROYHV JUHaWHU LQGHSHQGHQcH aPRQJ cRPSaQ\ GLUHcWRUV, PLQLPL]LQJ WKH 
OLNHOLKRRG RI aWWHPSWV WR PaQLSXOaWH SURILWV aQG cRQcHaO GHbW. IQGHSHQGHQW GLUHcWRUV QRZ SOa\ a 
cUXcLaO UROH LQ RYHUVHHLQJ aXGLW cRPSaQLHV aQG SRVVHVV WKH aXWKRULW\ WR UHSOacH XQHWKLcaO 

 
111 IbLG Q(19) S 47. 
112 NLcN A. DaXbHU MV, CSa, JaH K. SKLP PKG, JRHO G. SLHJHO PKG, CSa, ¶SaUbaQHV-O[OH\ AcW RI 2002·, 
LQ NLcN A. DaXbHU MV, CSa, JaH K. SKLP PKG, JRHO G. SLHJHO PKG, CSa (HGV), TKH CRPSOHWH CPA 
RHIHUHQcH (WLOH\, 2012) cK 13. 
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PaQaJHUV. MaLQWaLQLQJ WKHVH PHaVXUHV LV LPSHUaWLYH WR IRUHVWaOO SRWHQWLaO ILQaQcLaO VcaQGaOV LQ 
OaUJH cRPSaQLHV PRYLQJ IRUZaUG. 
 

RHIOHcWLRQ RQ RHJXOaWRU\ RHVSRQVH 

TKH UHJXOaWRU\ UHVSRQVHV IROORZLQJ WKH EQURQ VcaQGaO ZHUH LQVWUXPHQWaO LQ VKaSLQJ WKH cRUSRUaWH 
OaQGVcaSH aQG aGGUHVVLQJ WKH V\VWHPLc LVVXHV WKaW cRQWULbXWHG WR WKH cRPSaQ\'V GRZQIaOO. TKH 
SaUbaQHV-O[OH\ AcW (SOX) HPHUJHG aV a SLYRWaO PHaVXUH, LQWURGXcLQJ URbXVW UHJXOaWLRQV aLPHG 
aW HQKaQcLQJ WUaQVSaUHQc\ aQG accRXQWabLOLW\ LQ ILQaQcLaO UHSRUWLQJ. SOX VSHcLILcaOO\ WaUJHWHG 
aUHaV VXcK aV accRXQWLQJ VWaQGaUGV, aXGLWRU LQGHSHQGHQcH, aQG cRUSRUaWH JRYHUQaQcH, 
LQWURGXcLQJ a cRPSUHKHQVLYH IUaPHZRUN WR SUHYHQW cRUSRUaWH PLVcRQGXcW. TKH HVWabOLVKPHQW RI 
LQGHSHQGHQW aXGLW cRPPLWWHHV, PaQGaWRU\ cHUWLILcaWLRQ RI ILQaQcLaO VWaWHPHQWV b\ CEOV aQG 
CFOV, aQG UHVWULcWLRQV RQ QRQ-aXGLW VHUYLcHV b\ aXGLWLQJ ILUPV ZHUH NH\ SURYLVLRQV aLPHG aW 
SUHYHQWLQJ cRUSRUaWH PLVcRQGXcW. BRWK WKH NHZ YRUN SWRcN E[cKaQJH ("NYSE") aQG NASDAQ 
KaYH IROORZHG LQ WKH IRRWVWHSV RI SaUbaQHV-O[OH\ b\ LPSOHPHQWLQJ OLVWHG cRPSaQ\ RbOLJaWLRQV WR 
HVWabOLVK aQG UHYHaO cRGHV RI HWKLcV IRU aOO PHPbHUV RI WKH bRaUG, H[HcXWLYH WHaP, aQG VWaII.113  
 

HRZHYHU, WKHUH aUH GLYHUJHQW YLHZV RQ WKH HIIHcWLYHQHVV RI WKHVH UHJXOaWRU\ PHaVXUHV. CULWLcV 
aUJXH WKaW WKH UHVSRQVH, LQcOXGLQJ WKH SaUbaQHV-O[OH\ AcW, PLJKW KaYH bHHQ PLVJXLGHG aQG 
GULYHQ b\ WKH GHVLUH IRU TXLcN, YLVXaOO\ aSSHaOLQJ VROXWLRQV LQ WKH aIWHUPaWK RI cRUSRUaWH VcaQGaOV. 
SRPH cULWLcV aUJXH WKaW WKH VWUaWHJLHV cRPPRQO\ HPSOR\HG WR HQKaQcH a cRPSaQ\'V HWKLcaO 
cRQGXcW, VXcK aV cRGHV RI cRQGXcW aQG cRPSOLaQcH SURJUaPV, aUH QRW RQO\ LQHIIHcWLYH, bXW aOVR 
caUU\ a KHIW\ SULcH WaJ.114 IQ cRQWUaVW, VRPH aVVHUW WKaW WKHVH PHaVXUHV PLJKW HYHQ cRQWULbXWH WR aQ 
LQcUHaVH LQ XQOaZIXO RU XQHWKLcaO acWLRQV aV cRPSaQLHV cRXOG VLPSO\ aGRSW a cRPSOLaQcH SURJUaP 
WR UHcHLYH WKH UHGXcHG VHQWHQcH bHQHILWV RXWOLQHG LQ WKH VHQWHQcLQJ JXLGHOLQHV, ZLWKRXW PaNLQJ 
aQ\ UHaO cKaQJHV WR WKH RYHUaOO VWUXcWXUH aQG RSHUaWLRQV RI WKH RUJaQL]aWLRQ.115 SRPH SURYLVLRQV 
aUH VHHQ aV PHUH SROLWLcaO JHVWXUHV ZLWKRXW VXbVWaQWLaO GHWHUUHQW HIIHcWV. TKLV aQaO\VLV GRHV QRW 
VHHN WR HQWLUHO\ UHcRQVLGHU WKH SaUbaQHV-O[OH\ AcW bXW LQVWHaG IRcXVHV RQ LWV OLPLWaWLRQV aQG aUHaV 
ZKHUH UHJXOaWLRQ PLJKW KaYH IaOOHQ VKRUW, cRQWHPSOaWLQJ WKH QHHG IRU QHZ UHJXOaWRU\ aSSURacKHV 
WR aGGUHVV WKHVH GHILcLHQcLHV.116  
 

SLPXOWaQHRXVO\, WKH SXbOLc'V UHacWLRQ WR WKH EQURQ VcaQGaO SURPSWHG a VLJQLILcaQW VKLIW LQ bXVLQHVV 
SULRULWLHV, PaUNHG b\ a SURQRXQcHG HPSKaVLV RQ CRUSRUaWH SRcLaO RHVSRQVLbLOLW\ (CSR). TKH 
KHLJKWHQHG aZaUHQHVV WRZaUGV HWKLcaO cRQVLGHUaWLRQV LQ bXVLQHVV SUacWLcHV OHG WR a bURaGHU IRcXV 
RQ UHVSRQVLbOH cRQGXcW aQG acWLYH HQJaJHPHQW ZLWK VWaNHKROGHUV. TKLV VKLIW UHcRJQLVHV WKH 
LQWHUcRQQHcWHGQHVV RI bXVLQHVVHV ZLWK VRcLHW\ aQG WKH LPSRUWaQcH RI HWKLcaO bHKaYLRXU bH\RQG 
PHUH ILQaQcLaO SHUIRUPaQcHV. TRJHWKHU, WKHVH UHJXOaWRU\ UHVSRQVHV UHIOHcWHG a cRQcHUWHG HIIRUW 
WR aGGUHVV WKH HWKLcaO aQG JRYHUQaQcH OaSVHV WKaW cRQWULbXWHG WR EQURQ'V cROOaSVH. TKH HQGXULQJ 

 
113 DaYLG HHVV, ¶A BXVLQHVV EWKLcV PHUVSHcWLYH RQ SaUbaQHV-O[OH\ aQG WKH OUJaQL]aWLRQaO SHQWHQcLQJ 
GXLGHOLQHV· (2007) 105 MLcKLJaQ LaZ RHYLHZ 1781 <KWWSV://ZZZ.MVWRU.RUJ/VWabOH/40041566> accHVVHG 
25 DHcHPbHU 2023. 
114 IbLG Q(25) S 3. 
115 IbLG Q(25) S 4. 
116 SWHYHQ L. ScKZaUc] aQG AOH[ BaUWORZ, 'RHH[aPLQLQJ EQURQ·V RHJXOaWRU\ CRQVHTXHQcHV' (2023) NYU 
AQQXaO SXUYH\ RI APHULcaQ LaZ (IRUWKcRPLQJ FaOO 2023 V\PSRVLXP LVVXH RQ ´BXVLQHVV aQG FLQaQcLaO 
CULPHVµ) 

https://www.jstor.org/stable/40041566
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LPSacW RI WKHVH PHaVXUHV cRQWLQXHV WR LQIOXHQcH cRUSRUaWH bHKaYLRXU, XQGHUVcRULQJ WKH SHUSHWXaO 
UHOHYaQcH RI WKH EQURQ caVH LQ VKaSLQJ UHJXOaWRU\ IUaPHZRUNV aQG IRVWHULQJ a cXOWXUH RI 
UHVSRQVLbLOLW\ aQG WUaQVSaUHQc\ LQ WKH bXVLQHVV ZRUOG.  
 

AcaGHPLcV aUJXHG WKaW WKH UHJXOaWRU\ UHIRUPV LQVWLWXWHG SRVW WKH EQURQ VcaQGaO KaYH IaOOHQ VKRUW 
LQ HIIHcWLYHO\ cXUbLQJ cRUSRUaWH IUaXG.117 TKH MaGRII VcaQGaO LV NQRZQ WR bH RQH RI WKH HJUHJLRXV 
ILQaQcLaO IUaXGV HYHU VHHQ LQ WKH ZRUOG RI caSLWaOLVP.118 II WKH cRPSaQ\ KaG aGKHUHG WR WKH 
UHJXOaWLRQV VHW RXW b\ WKH SaUbaQHV-O[OH\ AcW, WKH VcaQGaO cRXOG KaYH bHHQ aYRLGHG. TKH 
UHJXOaWRU\ UHVSRQVH, KRZHYHU, LV aQ HYROYLQJ SURcHVV, aQG cRQVWaQW YLJLOaQcH LV HVVHQWLaO WR aGaSW 
WR HPHUJLQJ cKaOOHQJHV aQG aYHUW IXWXUH cRUSRUaWH VcaQGaOV.  
 

EQURQ'V BaQNUXSWc\ aQG IPSacW 
TKH EQURQ VcaQGaO KaG H[WHQVLYH UHSHUcXVVLRQV IRU bRWK WKH HPSOR\HHV aQG VKaUHKROGHUV RI WKH 
cRPSaQ\. TKH GLVcORVXUH RI WKH VcaQGaO UHVXOWHG LQ a VKaUS GHcOLQH LQ EQURQ'V VWRcN SULcH, 
HYHQWXaOO\ OHaGLQJ WR WKH cRPSaQ\ ILOLQJ IRU baQNUXSWc\. TKLV RXWcRPH KaG a GHYaVWaWLQJ LPSacW 
RQ PaQ\ HPSOR\HHV ZKR KaG KHaYLO\ LQYHVWHG LQ EQURQ'V VWRcN, caXVLQJ WKHP WR ORVH WKHLU OLIH 
VaYLQJV.119 B\ OaWH NRYHPbHU 2001, EQURQ'V VWRcN YaOXH KaV SOXPPHWHG WR OHVV WKaQ $1 SHU VKaUH, 
a GUaVWLc GHcOLQH IURP LWV SHaN RI $90.75 LQ PLG-2000. TKH cRPSaQ\ IacHG aQ HVWLPaWHG $23 
bLOOLRQ LQ OLabLOLWLHV IURP RXWVWaQGLQJ GHbWV aQG JXaUaQWHHG ORaQV, IXHOOLQJ VSHcXOaWLRQ abRXW WKH 
SRWHQWLaO RI baQNUXSWc\. EQURQ EXURSH, RYHUVHHLQJ EQURQ'V RSHUaWLRQV LQ CRQWLQHQWaO EXURSH, 
bHcaPH WKH ILUVW WR GHcOaUH baQNUXSWc\ RQ NRYHPbHU 30. TKH bRaUG XQaQLPRXVO\ YRWHG WKH 
IROORZLQJ Ga\ WR ILOH IRU CKaSWHU 11 SURWHcWLRQ LQ NHZ YRUN cRXUW IRU WKH HQWLUH cRPSaQ\.120  
  

EQURQ'V ILQaQcLaO cROOaSVH, LQYROYLQJ WRWaO aVVHWV aPRXQWLQJ WR $63.4 bLOOLRQ, PaUNHG WKH PRVW 
H[WHQVLYH cRUSRUaWH baQNUXSWc\ LQ U.S. KLVWRU\ XQWLO WKH VXbVHTXHQW WRUOGCRP VcaQGaO a \HaU 
OaWHU. TKH aIWHUPaWK LQcOXGHG WKH ORVV RI aSSUR[LPaWHO\ 4,000 MRbV, aQG QHaUO\ WZR-WKLUGV RI WKH 
15,000 HPSOR\HHV H[SHULHQcHG WKH GHYaOXaWLRQ RI WKHLU VaYLQJV SOaQV. TKHVH SOaQV, 
SUHGRPLQaQWO\ cRPSRVHG RI EQURQ VWRcN SXUcKaVHG aW $83 aW WKH RQVHW RI WKH \HaU, XOWLPaWHO\ 
ORVW VXbVWaQWLaO YaOXH. TKH cRQVHTXHQcHV H[WHQGHG WR AUWKXU AQGHUVHQ, EQURQ'V accRXQWLQJ ILUP, 
ZKLcK KaG accUXHG $52 PLOOLRQ LQ aXGLW aQG cRQVXOWLQJ IHHV LQ 2000, cRPSULVLQJ PRUH WKaQ a 
TXaUWHU RI WKH WRWaO aXGLW IHHV JHQHUaWHG b\ cOLHQWV LQ WKH cRPSaQ\'V HRXVWRQ RIILcH. AQGHUVHQ 
IacHG aOOHJaWLRQV RI IaLOLQJ WR PaLQWaLQ  aGHTXaWH VWaQGaUGV LQ LWV aXGLWV RI EQURQ'V ILQaQcLaO 
UHcRUGV aQG GUHZ cULWLcLVP IRU SULRULWL]LQJ ILQaQcLaO UHPXQHUaWLRQ RYHU cRQGXcWLQJ a WKRURXJK 
H[aPLQaWLRQ RI EQURQ'V accRXQWLQJ SUacWLcHV.121

 

 

 
117 JL AGPLQ, ¶RHOHYaQcH RI WKH SaUbaQHV-O[OH\ AcW RI 2002 WR WKH MaGRII ScaQGaO· (JRWWHG LLQHV, 12 
ASULO 2013) KWWSV://MRWWHGOLQHV.cRP/UHOHYaQcH-RI-WKH-VaUbaQHV-R[OH\-acW-RI-2002-WR-WKH-PaGRII-
VcaQGaO/ accHVVHG 25 DHcHPbHU 2023. 
118 IbLG Q(28). 
119 PKLOLS MHaJKHU, ¶TKH EQURQ ScaQGaO: A CRPSUHKHQVLYH OYHUYLHZ· (LHaUQVLJQaO6 JaQXaU\ 2023) 
<KWWSV://ZZZ.OHaUQVLJQaO.cRP/bORJ/WKH-HQURQ-VcaQGaO-RYHUYLHZ/> accHVVHG 24 DHcHPbHU 2023. 
120 IQWHUQaWLRQaO baQNHU, ¶TKH EQURQ ScaQGaO (2001)· (IQWHUQaWLRQaO BaQNHU29 SHSWHPbHU 2021) 
<KWWSV://LQWHUQaWLRQaObaQNHU.cRP/KLVWRU\-RI-ILQaQcLaO-cULVHV/WKH-HQURQ-VcaQGaO-2001/> accHVVHG 24 
DHcHPbHU 2023.  
121 IbLG Q(25). 

https://jottedlines.com/relevance-of-the-sarbanes-oxley-act-of-2002-to-the-madoff-scandal/
https://jottedlines.com/relevance-of-the-sarbanes-oxley-act-of-2002-to-the-madoff-scandal/
https://www.learnsignal.com/blog/the-enron-scandal-overview/
https://internationalbanker.com/history-of-financial-crises/the-enron-scandal-2001/
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IQ WHUPV RI OHJaO cRQVHTXHQcHV, EQURQ aQG LWV H[HcXWLYHV IacHG VHYHUH cKaUJHV. TRS H[HcXWLYHV, 
LQcOXGLQJ KHQQHWK La\ aQG CEO JHIIUH\ SNLOOLQJ, ZHUH cKaUJHG ZLWK IUaXG aQG LQVLGHU WUaGLQJ. 
KHQQHWK La\ ZaV IRXQG JXLOW\ RQ aOO cRXQWV, bXW KH SaVVHG aZa\ bHIRUH VHQWHQcLQJ. JHIIUH\ SNLOOLQJ 
LQLWLaOO\ UHcHLYHG a 24-\HaU SULVRQ VHQWHQcH, ZKLcK ZaV OaWHU UHGXcHG WR 14 \HaUV. OWKHU H[HcXWLYHV, 
VXcK aV CFO AQGUHZ FaVWRZ, aOVR IacHG cULPLQaO cKaUJHV aQG VHUYHG SULVRQ WLPH. BH\RQG WKH 
OHJaO LPSOLcaWLRQV, WKH EQURQ VcaQGaO OHIW a VLJQLILcaQW PaUN RQ WKH HQHUJ\ LQGXVWU\ aQG WKH 
bURaGHU bXVLQHVV OaQGVcaSH. TKH cROOaSVH RI EQURQ, RQcH a JLaQW LQ WKH LQGXVWU\, KaG a VLJQLILcaQW 
LPSacW RQ LQYHVWRU cRQILGHQcH, cRQWULbXWLQJ WR a GHcOLQH LQ WKH RYHUaOO VWRcN PaUNHW. TKH VcaQGaO 
aOVR VSaUNHG cRQcHUQV abRXW WKH LQWHJULW\ RI WKH accRXQWLQJ SURIHVVLRQ aQG WKH QHHG IRU HQKaQcHG 
UHJXOaWLRQ RI cRUSRUaWH JRYHUQaQcH SUacWLcHV.122

 

 

CRQWUaVWLQJ CRUSRUaWH ScaQGaOV: A CRPSaUaWLYH SWXG\ 

IQ UHcHQW \HaUV, WKH cRUSRUaWH aUHQa KaV bHHQ aIIOLcWHG b\ QXPHURXV VcaQGaOV WKaW GLVSOa\ VWULNLQJ 
VLPLOaULWLHV, LQcOXGLQJ LVVXHV ZLWK ILQaQcLaO ZURQJGRLQJ, a OacN RI WUaQVSaUHQc\, aQG HWKLcaO 
VWaQGaUGV. TKH GHcOaUaWLRQ RI LHKPaQ'V LQVROYHQc\ VHQW VKRcNZaYHV WKURXJK WKH ILQaQcLaO ZRUOG, 
UHVXOWLQJ LQ a VWaJJHULQJ GURS LQ WKH DRZ JRQHV IQGXVWULaO AYHUaJH.123 AV WKH SaQLc VSUHaG, PRQH\ 
PaUNHW accRXQWV VaZ a VXUJH RI ZLWKGUaZaOV, SXWWLQJ HVVHQWLaO bXVLQHVV RSHUaWLRQV aW ULVN. IQ 
UHVSRQVH, a SOHa IRU a VXbVWaQWLaO $700 bLOOLRQ UHVcXH SacNaJH ZaV PaGH. LRQJ-WHUP cRQVHTXHQcHV 
RI WKH LHKPaQ BURWKHUV baQNUXSWc\ LQcOXGHG KLJKHU XQHPSOR\PHQW UaWHV, PRUH VWXGHQW GHbW, 
SRVWSRQHG IaPLO\ IRUPaWLRQ, aQG VORZHU ZHaOWK accXPXOaWLRQ IRU PLOOHQQLaOV WKaQ IRU HaUOLHU 
JHQHUaWLRQV. TKH DRGG-FUaQN WaOO SWUHHW RHIRUP AcW, WKH PRVW H[WHQVLYH ILQaQcLaO UHIRUP VLQcH 
WKH GOaVV-SWHaJaOO AcW, ZaV PaGH SRVVLbOH aV a UHVXOW RI LHKPaQ BURWKHUV' baQNUXSWc\. TKH 
RbMHcWLYHV RI DRGG-FUaQN ZHUH WR cRQWURO V\VWHPLc ULVNV, cUHaWH RYHUVLJKW SURcHGXUHV, aQG SUHYHQW 
a UHcXUUHQcH RI WKH ILQaQcLaO cULVLV. 124  
 

OQH RI WKH ZRUVW HQYLURQPHQWaO caWaVWURSKHV LQ UHcRUGHG KLVWRU\ ZaV WKH DHHSZaWHU HRUL]RQ RLO 
VSLOO. OQ ASULO 20, 2010, WKH DHHSZaWHU HRUL]RQ ULJ H[SORGHG LQ WKH GXOI RI MH[LcR, NLOOLQJ 
HOHYHQ SHRSOH, aQG UHVXOWLQJ LQ aQ HQRUPRXV RLO VSLOO WKaW cRQWLQXHG IRU 87 Ga\V.125 TKH ORcaO 
cRPPXQLWLHV, ZLOGOLIH, aQG HQYLURQPHQW ZHUH VHYHUHO\ LPSacWHG b\ WKH VSLOO. BP, WKH cRUSRUaWLRQ 
LQ cKaUJH RI WKH ULJ, IaLOHG WR XSKROG LWV cRUSRUaWH VRcLaO UHVSRQVLbLOLW\, ZKLcK OHG WR WKH GLVaVWHU. 
SHYHUaO WKLQJV OHG WR WKH H[SORVLRQ, VXcK aV baG PaQaJHULaO cKRLcHV, LQVXIILcLHQW VaIHW\ 
SUHcaXWLRQV, aQG a GHaUWK RI UHJXOaWRU\ VXSHUYLVLRQ. TR aYHUW VXcK WUaJHGLHV LQ WKH IXWXUH, WKH 
caWaVWURSKH PaGH cOHaU WKH QHcHVVLW\ IRU VWULcWHU OaZV aQG LPSURYHG cRUSRUaWH JRYHUQaQcH. A 
VWXG\ b\ CKHUU\ aQG SQHLUVRQ (2010),126 VXJJHVWHG VaIHJXaUGV aQG cKaQJHV aLPHG aW SURPRWLQJ 
cRUSRUaWH VRcLaO UHVSRQVLbLOLW\, cRPbaWLQJ JUHHQZaVKLQJ, aQG HQVXULQJ accRXQWabLOLW\ IRU 
cRQVXPHU aQG LQYHVWRU IUaXG LQYROYLQJ cRUSRUaWH VRcLaO UHVSRQVLbLOLW\. SXSSUHVVLQJ IaOVH cOaLPV 

 
122 IbLG Q(28). 
123 KLPbHUO\ APaGHR, ¶HRZ WKH 2008 LHKPaQ BURWKHUV CROOaSVH AIIHcWV YRX TRGa\· (TKH BaOaQcH29 
JaQXaU\ 2022) <KWWSV://ZZZ.WKHbaOaQcHPRQH\.cRP/OHKPaQ-bURWKHUV-cROOaSVH-caXVHV-LPSacW-4842338> 
accHVVHG 26 DHcHPbHU 2023. 
124 IbLG Q(36). 
125 MLULaP A CKHUU\ aQG JXGG F SQHLUVRQ, ¶BH\RQG PURILW: RHWKLQNLQJ CRUSRUaWH SRcLaO RHVSRQVLbLOLW\ 
aQG GUHHQZaVKLQJ aIWHU WKH BP OLO DLVaVWHU· (SaSHUV.VVUQ.cRP1 SHSWHPbHU 2010) 
<KWWSV://SaSHUV.VVUQ.cRP/VRO3/SaSHUV.cIP?abVWUacW_LG=1670149> accHVVHG 26 DHcHPbHU 2023. 
126 IbLG Q(38). 

https://www.thebalancemoney.com/lehman-brothers-collapse-causes-impact-4842338
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1670149
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RI cRUSRUaWH VRcLaO UHVSRQVLbLOLW\ Pa\ bH a PaMRU UHVSRQVLbLOLW\ RI WKH BXUHaX RI CRQVXPHU 
FLQaQcLaO PURWHcWLRQ, ZKLcK ZaV HVWabOLVKHG b\ WKH DRGG-FUaQN AcW. 
 

AQRWKHU QRWabOH UHVXOW RI WKH IaLOXUH RI cRUSRUaWH JRYHUQaQcH ZaV WKH VRONVZaJHQ HPLVVLRQV 
VcaQGaO. B\ LQVWaOOLQJ VRIWZaUH WR ULJ HPLVVLRQV WHVWV, WKH cRPSaQ\ ZaV abOH WR SURYLGH LQaccXUaWH 
LQIRUPaWLRQ abRXW KRZ LWV caUV ZRXOG aIIHcW WKH HQYLURQPHQW.127 PRRU PaQaJHPHQW cKRLcHV, 
LQVXIILcLHQW VaIHW\ SUHcaXWLRQV, aQG a OacN RI UHJXOaWRU\ VXSHUYLVLRQ OHG WR WKH VcaQGaO.128 TKH 
cRPSaQ\'V JRYHUQaQcH cXOWXUH ZaV QHJaWLYHO\ LPSacWHG b\ bRWK PaQaJHPHQW'V cRV\ UHOaWLRQVKLS 
ZLWK OabRXU OHaGHUV aQG LWV aXWKRULWaULaQ OHaGHUVKLS VW\OH.129 KH\ GHcLVLRQ-PaNHUV, VXcK aV 
H[HcXWLYHV, VKaUHKROGHUV, aQG UHJXOaWRUV, OacNHG accRXQWabLOLW\ aV a UHVXOW RI WKLV cXOWXUH RI 
cRPSOacHQc\.130 E[aPLQaWLRQ RI WKH VcaQGaO KaV bURXJKW WR OLJKW LQWHUQaO cRQIOLcWV aPRQJ SLYRWaO 
VWaII, VXbRSWLPaO GHcLVLRQ-PaNLQJ SUacWLcHV, aQG a OLPLWHG aYHUVLRQ WR ULVN, SRWHQWLaOO\ 
cRQWULbXWLQJ WR WKH XQIROGLQJ RI WKH VcaQGaO. TKH LPSacW RI SHUIRUPaQcH-baVHG LQcHQWLYHV Pa\ 
KaYH SOa\HG a UROH LQ SURPSWLQJ WKH RUJaQL]aWLRQ WR SXVK HPSOR\HHV WR acKLHYH RXWcRPHV 
LUUHVSHcWLYH RI WKH aVVRcLaWHG cRVWV. TKH VcaQGaO KLJKOLJKWHG WKH QHHG IRU VWURQJHU UHJXOaWLRQV aQG 
bHWWHU cRUSRUaWH JRYHUQaQcH WR SUHYHQW VLPLOaU LQcLGHQWV LQ WKH IXWXUH. A VWXG\ b\ JRKQ AUPRXU 
(2016)131 SURSRVHG UHIRUPV aQG SURWHcWLRQV GHVLJQHG WR LQcUHaVH cRUSRUaWH VRcLaO UHVSRQVLbLOLW\, 
URRW RXW JUHHQZaVKLQJ, aQG UHcRJQL]H OLabLOLW\ IUaXGV RQ cRQVXPHUV aQG LQYHVWRUV.  
 

LHVVRQV LHaUQHG aQG TKHLU RHOHYaQcH LQ 2023 

TKH EQURQ VcaQGaO RIIHUV YaOXabOH OHVVRQV IRU WKH bXVLQHVV ZRUOG. OQH cUXcLaO WaNHaZa\ LV WKH 
VLJQLILcaQcH RI cRUSRUaWH WUaQVSaUHQc\ aQG accRXQWabLOLW\. TKH VcaQGaO XQGHUVcRUHV WKH ULVNV 
aVVRcLaWHG ZLWK cRQcHaOLQJ ILQaQcLaO LQIRUPaWLRQ aQG HPSOR\LQJ GXbLRXV accRXQWLQJ PHWKRGV WR 
PLVOHaG LQYHVWRUV. CRPSaQLHV aQG WKHLU OHaGHUV VKRXOG SULRULWL]H RSHQQHVV aQG KRQHVW\ abRXW 
WKHLU ILQaQcLaO ZHOO-bHLQJ, ZLWK a cRUUHVSRQGLQJ UHVSRQVLbLOLW\ IRU aQ\ IUaXGXOHQW acWLRQV. AQRWKHU 
OHVVRQ LQYROYHV VaIHJXaUGLQJ VKaUHKROGHU YaOXH. TKH EQURQ H[HcXWLYHV LQYROYHG LQ IUaXG aQG 
LQVLGHU WUaGLQJ SULRULWL]HG SHUVRQaO JaLQ aW WKH H[SHQVH RI WKH cRPSaQ\'V VKaUHKROGHUV. IW 
HPSKaVL]HV WKH QHHG IRU cRPSaQLHV WR acW LQ WKH bHVW LQWHUHVWV RI VKaUHKROGHUV, IRcXVLQJ RQ ORQJ-
WHUP YaOXH UaWKHU WKaQ VKRUW-WHUP JaLQV.132  
 

EQURQ'V IRcXV RQ LWV VWRcN SULcH SOa\HG a SLYRWaO UROH LQ LWV GRZQIaOO, aV WKH cRPSaQ\ XVHG LWV VWRcN 
aV cROOaWHUaO IRU YaULRXV ILQaQcLaO WUaQVacWLRQV. DHVSLWH KaYLQJ a WaOHQWHG BRaUG RI DLUHcWRUV, WKH\ 
ZHUH OaUJHO\ SaVVLYH, \LHOGLQJ WR EQURQ H[HcXWLYHV ZLWKRXW aGHTXaWH VcUXWLQ\. TKH BRaUG, 

 
127 JRKQ AUPRXU, ¶VRONVZaJHQ·V EPLVVLRQV ScaQGaO: LHVVRQV IRU CRUSRUaWH GRYHUQaQcH? (PaUW 1)· 
(O[.ac.XN17 Ma\ 2016) <KWWSV://bORJV.OaZ.R[.ac.XN/bXVLQHVV-OaZ-
bORJ/bORJ/2016/05/YRONVZaJHQ%E2%80%99V-HPLVVLRQV-VcaQGaO-OHVVRQV-cRUSRUaWH-JRYHUQaQcH-SaUW-1> 
accHVVHG 26 DHcHPbHU 2023. 
128 IbLG Q(40). 
129 MaWWKHZ T BRGLH, ¶WRUNHU PaUWLcLSaWLRQ, SXVWaLQabLOLW\ aQG WKH PX]]OH RI WKH VRONVZaJHQ EPLVVLRQV 
ScaQGaO· (BHaWH SMnIMHOO aQG CKULVWRSKHU M BUXQHU HGV, CaPbULGJH UQLYHUVLW\ PUHVV2019) 246 
<KWWSV://ZZZ.caPbULGJH.RUJ/cRUH/bRRNV/caPbULGJH-KaQGbRRN-RI-cRUSRUaWH-OaZ-cRUSRUaWH-JRYHUQaQcH-
aQG-VXVWaLQabLOLW\/ZRUNHU-SaUWLcLSaWLRQ-VXVWaLQabLOLW\-aQG-WKH-SX]]OH-RI-WKH-YRONVZaJHQ-HPLVVLRQV-
VcaQGaO/F253B2456C6783DD49089F5BAC1F8358> accHVVHG 26 DHcHPbHU 2023. 
130 IbLG Q(42). 
131 IbLG Q(40). 
132 IbLG Q(28). 

https://blogs.law.ox.ac.uk/business-law-blog/blog/2016/05/volkswagen%E2%80%99s-emissions-scandal-lessons-corporate-governance-part-1
https://blogs.law.ox.ac.uk/business-law-blog/blog/2016/05/volkswagen%E2%80%99s-emissions-scandal-lessons-corporate-governance-part-1
https://www.cambridge.org/core/books/cambridge-handbook-of-corporate-law-corporate-governance-and-sustainability/worker-participation-sustainability-and-the-puzzle-of-the-volkswagen-emissions-scandal/F253B2456C6783DD49089F5BAC1F8358
https://www.cambridge.org/core/books/cambridge-handbook-of-corporate-law-corporate-governance-and-sustainability/worker-participation-sustainability-and-the-puzzle-of-the-volkswagen-emissions-scandal/F253B2456C6783DD49089F5BAC1F8358
https://www.cambridge.org/core/books/cambridge-handbook-of-corporate-law-corporate-governance-and-sustainability/worker-participation-sustainability-and-the-puzzle-of-the-volkswagen-emissions-scandal/F253B2456C6783DD49089F5BAC1F8358
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KaQGSLcNHG b\ La\, RZHG a GXW\ WR KLP, OHaGLQJ WR a OacN RI HIIHcWLYH RYHUVLJKW. UQGHU SNLOOLQJ'V 
OHaGHUVKLS, EQURQ VKLIWHG IURP a SLSHOLQH cRPSaQ\ WR a WUaGLQJ JLaQW, IRVWHULQJ a cXOWXUH RI 
LQWHOOLJHQcH, cUHaWLYLW\, aQG ULVN-WaNLQJ bXW aOVR WROHUaWLQJ LQILJKWLQJ aQG PaQLSXOaWLRQ. TKH 
cXOWXUH, GULYHQ b\ JUHHG aV a PRWLYaWRU, aOORZHG UXOH-bUHaNLQJ, aV ORQJ aV LW cRQWULbXWHG WR WKH 
cRPSaQ\'V SURILWV. TKH BRaUG HYHQ aSSURYHG FaVWRZ'V VLGH bXVLQHVV WR bX\ aVVHWV IURP EQURQ. 
TKLV HWKLcaO HURVLRQ, GHVcULbHG b\ EQURQ'V ZKLVWOH-bORZHU, SKHUURQ WaWNLQV, cRQWULbXWHG WR WKH 
cRPSaQ\'V IaLOXUH. TKH SUHVVXUH WR acKLHYH, cRXSOHG ZLWK WKH abLOLW\ WR bUHaN UXOHV IRU SURILW aQG 
KXbULV, SOa\HG a VLJQLILcaQW UROH LQ EQURQ'V cROOaSVH. TKH WaNHaZa\  LV WKaW cRPSaQLHV aGKHULQJ WR 
UXOHV, HQIRUcLQJ HWKLcaO cRGHV, aQG KaYLQJ URbXVW cRPSOLaQcH SURJUaPV aUH VXVWaLQabOH aQG 
HWKLcaOO\ VRXQG. EQURQ UHPaLQV UHOHYaQW WRGa\ aV a caXWLRQaU\ WaOH, HPSKaVL]LQJ WKH LPSRUWaQcH 
RI accRXQWabLOLW\ aQG LQWHJULW\ LQ GHcLVLRQ-PaNLQJ.133   
 

LaVWO\, WKH EQURQ VcaQGaO HPSKaVL]HV WKH QHcHVVLW\ IRU URbXVW UHJXOaWLRQ aQG RYHUVLJKW LQ WKH 
bXVLQHVV UHaOP. PRVW-EQURQ UHIRUPV, VXcK aV WKH SaUbaQHV-O[OH\ AcW, KaYH cRQWULbXWHG WR 
HQKaQcLQJ cRUSRUaWH JRYHUQaQcH aQG ILQaQcLaO UHSRUWLQJ. WKLOH SURJUHVV KaV bHHQ PaGH, 
RQJRLQJ YLJLOaQcH IURP UHJXOaWRUV aQG OaZPaNHUV UHPaLQV HVVHQWLaO WR SUHYHQW IXWXUH cRUSRUaWH 
VcaQGaOV.134  
 

CRQcOXVLRQ 

TKH EQURQ VcaQGaO ZaV a UHVXOW RI a cRPbLQaWLRQ RI IacWRUV: a OacN RI WUaQVSaUHQc\, ZHaN 
cRUSRUaWH JRYHUQaQcH, aQG a cXOWXUH RI JUHHG aQG cRUUXSWLRQ. TKH cRPSaQ\ XWLOL]HG ILQaQcLaO 
LQWULcacLHV  WR GLVJXLVH GHbW aQG bRRVW HaUQLQJV, XOWLPaWHO\ UHVXOWLQJ LQ LWV GHPLVH. AGGLWLRQaOO\, 
WKH VcaQGaO XQYHLOHG cRQIOLcWV RI LQWHUHVW LQ aXGLWRU-cOLHQW UHOaWLRQV aQG UHJXOaWRU\ RYHUVLJKW 
GHILcLHQcLHV. EQURQ'V cROOaSVH PaUNHG a SLYRWaO PRPHQW, aOHUWLQJ LQYHVWRUV aQG WKH bXVLQHVV 
cRPPXQLW\, b\ HPSKaVL]LQJ HVVHQWLaO OHVVRQV RQ cRUSRUaWH WUaQVSaUHQc\ aQG accRXQWabLOLW\. IW 
KLJKOLJKWHG WKH QHHG WR SURWHcW VKaUHKROGHU YaOXH, PaNLQJ LW a WRS SULRULW\ IRU LQYHVWRUV. 
AGGLWLRQaOO\, WKH VcaQGaO XQGHUVcRUHG WKH SLYRWaO UROH RI VWULQJHQW UHJXOaWLRQV LQ SUHYHQWLQJ 
cRUSRUaWH IUaXG, OHaGLQJ UHJXOaWRU\ bRGLHV WR UHLQIRUcH WKHLU RYHUVLJKW PHcKaQLVPV. TKHVH 
OHVVRQV OHaUQHG IURP WKH EQURQ VcaQGaO aUH LQVWUXPHQWaO LQ UHVKaSLQJ WKH bXVLQHVV OaQGVcaSH 
aQG IRVWHULQJ a PRUH WUaQVSaUHQW, UHVSRQVLbOH, aQG HWKLcaOO\ GULYHQ HQYLURQPHQW IRU WKH IXWXUH. 
 

 

  

 
133 MLcKaHO E. MXUSK\, 'LHVVRQV LHaUQHG IURP EQURQ SWLOO RHOHYaQW TRGa\ aIWHU 20 YHaUV' (2022) 
KWWSV://ZZZ.OLQNHGLQ.cRP/SXOVH/OHVVRQV-OHaUQHG-IURP-HQURQ-VWLOO-UHOHYaQW-WRGa\-20-PLcKaHO-H-/ accHVVHG 
25 DHcHPbHU 2023.  
134 IbLG Q(28). 

https://www.linkedin.com/pulse/lessons-learned-from-enron-still-relevant-today-20-michael-e-/
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GUHHQZaVKLQJ aIWHU WKH BP OLO DLVaVWHU· (SaSHUV.VVUQ.cRP 1 SHSWHPbHU 2010) 
<KWWSV://SaSHUV.VVUQ.cRP/VRO3/SaSHUV.cIP?abVWUacW_LG=1670149> accHVVHG 26 DHcHPbHU 2023. 
Ha\HV A, ¶WKaW WaV EQURQ? WKaW HaSSHQHG aQG WKR WaV RHVSRQVLbOH· (IQYHVWRSHGLa28 
MaUcK 2023) 
<KWWSV://ZZZ.LQYHVWRSHGLa.cRP/WHUPV/H/HQURQ.aVS#:a:WH[W=WKaW%20DLG%20EQURQ%20DR%2
0TKaW> accHVVHG 23 DHcHPbHU 2023 
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IQWHUQaWLRQaO baQNHU, ¶TKH EQURQ ScaQGaO (2001)· (IQWHUQaWLRQaO BaQNHU 29 SHSWHPbHU 
2021)<KWWSV://LQWHUQaWLRQaObaQNHU.cRP/KLVWRU\-RI-ILQaQcLaO-cULVHV/WKH-HQURQ-VcaQGaO-2001/> 
accHVVHG 24 DHcHPbHU 2023. 
MHaJKHU P, ¶TKH EQURQ ScaQGaO: A CRPSUHKHQVLYH OYHUYLHZ· (LHaUQVLJQaO 6 JaQXaU\ 2023) 
<KWWSV://ZZZ.OHaUQVLJQaO.cRP/bORJ/WKH-HQURQ-VcaQGaO-RYHUYLHZ/> accHVVHG 24 DHcHPbHU 2023. 
Ha\HV, A, ¶WKaW WaV EQURQ? WKaW HaSSHQHG aQG WKR WaV RHVSRQVLbOH· (IQYHVWRSHGLa, 28 
MaUcK 2023) KWWSV://ZZZ.LQYHVWRSHGLa.cRP/WHUPV/H/HQURQ.aVS accHVVHG 28 MaUcK 2023. 
FR[, L, EQURQ: TKH RLVH aQG FaOO (JRKQ WLOH\ aQG SRQV 2003) 
KWWSV://ZZZ.JRRJOH.cR.XN/bRRNV/HGLWLRQ/EQURQ/[QHGGQIHLUJC?KO=HQ&JbSY=1&GT=KLVWRU\+R
I+HQURQ+cRPSaQ\&SJ=PP9&SULQWVHc=IURQWcRYHU accHVVHG 18 DHcHPbHU 2023. 
BRQGaUHQNR, P, ¶EQURQ ScaQGaO·, EQc\cORS GLa BULWaQQLca (2023) 
KWWSV://ZZZ.bULWaQQLca.cRP/HYHQW/EQURQ-VcaQGaO accHVVHG 18 DHcHPbHU 2023.  
SHJaO, T, ¶EQURQ ScaQGaO: TKH FaOO RI a WaOO SWUHHW DaUOLQJ· (IQYHVWRSHGLa, 5 ASULO 2023) 
KWWSV://ZZZ.LQYHVWRSHGLa.cRP/XSGaWHV/HQURQ-VcaQGaO-VXPPaU\ accHVVHG 5 ASULO 2023. 
JL AGPLQ, ¶RHOHYaQcH RI WKH SaUbaQHV-O[OH\ AcW RI 2002 WR WKH MaGRII ScaQGaO· (JRWWHG LLQHV, 
12 ASULO 2013) KWWSV://MRWWHGOLQHV.cRP/UHOHYaQcH-RI-WKH-VaUbaQHV-R[OH\-acW-RI-2002-WR-WKH-PaGRII-
VcaQGaO/ accHVVHG 25 DHcHPbHU 2023. 
MXUSK\, M E, ¶LHVVRQV LHaUQHG IURP EQURQ SWLOO RHOHYaQW TRGa\ aIWHU 20 YHaUV· (2022) 
KWWSV://ZZZ.OLQNHGLQ.cRP/SXOVH/OHVVRQV-OHaUQHG-IURP-HQURQ-VWLOO-UHOHYaQW-WRGa\-20-PLcKaHO-H- 
accHVVHG 25 DHcHPbHU 2023. 
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BH\RQG PURILW: UQYHLOLQJ WKH La\HUV RI CRUSRUaWH SRcLaO RHVSRQVLbLOLW\- 
NaYLJaWLQJ TKHRU\, EYROXWLRQ, IPSacW aQG EIIHcWLYHQHVV 

NLPaVKa HHWWLaUacKcKL 
DHSaUWPHQW RI LaZ, UQLYHUVLW\ RI LHLcHVWHU, UQLWHG KLQJGRP 

 

 

I. IQWURGXcWLRQ 

CRUSRUaWH SRcLaO RHVSRQVLbLOLW\ (CSR) LV cUXcLaO WR PRGHUQ bXVLQHVV SUacWLcHV. IW UHTXLUHV 
cRPSaQLHV WR cRQVLGHU WKH VRcLaO aQG HQYLURQPHQWaO LPSacW RI WKHLU GHcLVLRQV ZKHQ LQWHUacWLQJ 
ZLWK VWaNHKROGHUV. CSR aLPV WR VWULNH a baOaQcH bHWZHHQ ILQaQcLaO VXccHVV, SURWHcWLQJ WKH 
HQYLURQPHQW, aQG IXOILOOLQJ VRcLaO RbOLJaWLRQV ZKLOH aGGUHVVLQJ WKH H[SHcWaWLRQV RI bRWK 
VKaUHKROGHUV aQG WKH ZLGHU cRPPXQLW\.135  
 

TKXV, WKH cRQcHSW RI CSR JRHV bH\RQG WKH VLPSOH IXOILOPHQW RI OHJaO aQG ILQaQcLaO GXWLHV IRU a 
cRPSaQ\. RaWKHU, LW LV a PXOWLIacHWHG aSSURacK WR bXVLQHVV WKaW SULRULWLVHV HWKLcaO cRQGXcW, VRcLaO 
bHWWHUPHQW, aQG HQYLURQPHQWaO SUHVHUYaWLRQ, ZKLOH PaLQWaLQLQJ SURILWabLOLW\. IQ HVVHQcH, LW LV a 
VHOI-UHJXOaWLQJ PRGHO WKaW GHPRQVWUaWHV a cRPPLWPHQW WR bHQHILWLQJ VRcLHW\ aQG WKH SOaQHW. 
 

IQ PRGHUQ bXVLQHVV, CSR KaV bHcRPH  cUXcLaO, GHPRQVWUaWLQJ a GHGLcaWLRQ WR HWKLcaO, VRcLaO, aQG 
HQYLURQPHQWaO IacWRUV. TKLV HVVa\ GHOYHV LQWR WKH LQWULcacLHV RI CSR, WUacLQJ LWV GHYHORSPHQW aQG 
H[aPLQLQJ LWV UROH aV a cRUSRUaWH JRYHUQaQcH WRRO. AQ aVVHVVPHQW RI LWV HIIHcWLYHQHVV LQ SURPRWLQJ 
VXVWaLQabOH bXVLQHVV SUacWLcHV, HQJaJLQJ VWaNHKROGHUV, aQG cUHaWLQJ ORQJ-WHUP YaOXH LV cRQGXcWHG, 
GUaZLQJ RQ caVH VWXGLHV, UHVHaUcK ILQGLQJV, aQG WKHRULHV. B\ WKRURXJKO\ HYaOXaWLQJ WKH LPSacW RI 
CSR RQ cRUSRUaWH JRYHUQaQcH, SRWHQWLaO RbVWacOHV, GUaZbacNV, aQG RSSRUWXQLWLHV IRU 
HQKaQcHPHQW aUH WKRURXJKO\ H[aPLQHG. 
 

 

II. TKHRUHWLcaO FUaPHZRUN RI CRUSRUaWH SRcLaO RHVSRQVLbLOLW\ 

UQGHUVWaQGLQJ WKH cRQcHSW RI CSR LV cUXcLaO LQ cRPSUHKHQGLQJ WKH UaWLRQaOH, LPSOHPHQWaWLRQ, 
aQG bRXQGaULHV RI VRcLaOO\ UHVSRQVLbOH acWLRQV ZLWKLQ cRPSaQLHV. TKHVH WKHRULHV VKHG OLJKW RQ 
ZK\ bXVLQHVVHV cKRRVH WR SaUWaNH LQ CSR HQGHaYRXUV. 
 

IQVWLWXWLRQaO TKHRU\, SURSRVHG b\ K. DaYLV LQ 1971, HPSKaVLVHV WKaW bXVLQHVVHV RSHUaWH ZLWKLQ a 
bURaGHU VRcLaO IUaPHZRUN, UHQGHULQJ WKHP accRXQWabOH bH\RQG PHUH SURILW Pa[LPLVaWLRQ136. TKLV 
WKHRU\ XQGHUVcRUHV WKH LPSacW RI H[WHUQaO LQIOXHQcHV, VRcLHWaO QRUPV, aQG H[SHcWaWLRQV RQ 
cRUSRUaWH acWLRQV, SURYLGLQJ a SHUVSHcWLYH bH\RQG WUaGLWLRQaO HcRQRPLc UHaVRQV IRU CSR 
HQJaJHPHQW. 
 

 
135 UNIDO, ¶WKaW IV CSR?· (UQLWHG NaWLRQV IQGXVWULaO DHYHORSPHQW OUJaQL]aWLRQ2023) 
KWWSV://ZZZ.XQLGR.RUJ/RXU-IRcXV/aGYaQcLQJ-HcRQRPLc-cRPSHWLWLYHQHVV/cRPSHWLWLYH-WUaGH-caSacLWLHV-aQG-
cRUSRUaWH-UHVSRQVLbLOLW\/cRUSRUaWH-VRcLaO-UHVSRQVLbLOLW\-PaUNHW-LQWHJUaWLRQ/ZKaW-cVU  
136 KHLWK DaYLV, ¶TKH CaVH IRU aQG aJaLQVW BXVLQHVV AVVXPSWLRQ RI SRcLaO RHVSRQVLbLOLWLHV.· (1973) 16 
AUL]RQa SWaWH UQLYHUVLW\  KWWS://57HI850H78IHaHG47H42-
3HaGa556I2c82b951c467bH415I62411.U9.cI2.UacNcGQ.cRP/DaYLV-1973-FRUAQG%20AJaLQVW.SGI  

https://www.unido.org/our-focus/advancing-economic-competitiveness/competitive-trade-capacities-and-corporate-responsibility/corporate-social-responsibility-market-integration/what-csr
https://www.unido.org/our-focus/advancing-economic-competitiveness/competitive-trade-capacities-and-corporate-responsibility/corporate-social-responsibility-market-integration/what-csr
http://57ef850e78feaed47e42-3eada556f2c82b951c467be415f62411.r9.cf2.rackcdn.com/Davis-1973-ForAnd%20Against.pdf
http://57ef850e78feaed47e42-3eada556f2c82b951c467be415f62411.r9.cf2.rackcdn.com/Davis-1973-ForAnd%20Against.pdf
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IQ 1975, a cRQcHSW NQRZQ aV LHJLWLPac\ TKHRU\ HPHUJHG. AccRUGLQJ WR WKLV WKHRU\, RUJaQLVaWLRQV 
VWULYH WR JaLQ VRcLHW\·V aSSURYaO aQG UHcRJQLWLRQ b\ cRQIRUPLQJ WR HVWabOLVKHG QRUPV aQG 
H[SHcWaWLRQV. IQ WHUPV RI CSR, LPSOHPHQWLQJ HWKLcaO aQG VRcLaOO\ UHVSRQVLbOH SUacWLcHV caQ 
HQKaQcH aQ RUJaQLVaWLRQ'V SHUcHLYHG OHJLWLPac\, UHVXOWLQJ LQ QXPHURXV bHQHILWV137. 
B\ 1976, AJHQc\ TKHRU\ cRQcHSW ZaV GHYHORSHG WR H[aPLQH WKH LPSacW RI WKH SULQcLSaO-aJHQW 
GLOHPPa RQ CSR HIIRUWV ZLWKLQ cRUSRUaWH JRYHUQaQcH. TKH cRPSHWLQJ JRaOV RI VKaUHKROGHUV, 
ZKR VWULYH WR Pa[LPLVH YaOXH, aQG PaQaJHUV, ZKR Pa\ SULRULWLVH ORQJ-WHUP VXVWaLQabLOLW\, VRcLaO 
LPSacW, aQG SHUVRQaO UHSXWaWLRQ, caQ cUHaWH cRQIOLcWV. TKHVH cRQIOLcWV caQ aULVH ZKHQ PaQaJHUV 
IRcXV RQ CSR LQLWLaWLYHV WKaW HQKaQcH WKHLU UHSXWaWLRQ, HYHQ LI WKH\ GR QRW GLUHcWO\ bHQHILW 
VKaUHKROGHUV. 
 

IQ 1984, EGZaUG FUHHPaQ LQWURGXcHG SWaNHKROGHU TKHRU\, ZKLcK HPSKaVLVHV WKH IXQGaPHQWaO      
UHVSRQVLbLOLW\ WKaW bXVLQHVVHV KaYH WRZaUGV PXOWLSOH VWaNHKROGHUV, LQcOXGLQJ  VKaUHKROGHUV, 
HPSOR\HHV, cXVWRPHUV, VXSSOLHUV, cRPPXQLWLHV, aQG WKH HQYLURQPHQW138. TKLV IUaPHZRUN 
HPSKaVLVHV WKH YLWaO UROH RI bXVLQHVVHV LQ UHcRJQL]LQJ aQG IXOILOOLQJ WKH GLYHUVH QHHGV aQG 
cRQcHUQV RI aOO VWaNHKROGHUV aV a PHaQV RI acKLHYLQJ VXccHVVIXO CSR LQLWLaWLYHV. 
 

CROOHcWLYHO\, WKHVH WKHRULHV SURYLGH a URbXVW XQGHUVWaQGLQJ RI WKH WKHRUHWLcaO XQGHUSLQQLQJV RI 
CSR. TKH\ HQcRPSaVV VRcLHWaO H[SHcWaWLRQV, OHJLWLPac\, aJHQc\ cRQIOLcWV, aQG WKH cUXcLaO aVSHcW 
RI baOaQcLQJ VWaNHKROGHU LQWHUHVWV LQ cRUSRUaWH GHcLVLRQ-PaNLQJ. 
 

III. EPHUJHQcH aQG DHYHORSPHQW RI WKH CRQcHSW RI CRUSRUaWH SRcLaO RHVSRQVLbLOLW\ 

TKH RULJLQV RI CSR caQ bH WUacHG bacN WR WKH SKLOaQWKURS\ RI aIIOXHQW bXVLQHVV OHaGHUV bHIRUH            
WKH IQGXVWULaO RHYROXWLRQ. IQ WKH 1800V, LQIOXHQWLaO ILJXUHV VXcK aV BULWLVK VRcLaO UHIRUPHU RRbHUW 
OZHQ139 VHW a SUHcHGHQW ZLWK WKHLU LQYHVWPHQWV LQ cRPPXQLWLHV. HRZHYHU, LW ZaV APHULcaQ 
HcRQRPLVW HRZaUG BRZHQ ZKR VLJQLILcaQWO\ LPSacWHG WKH HYROXWLRQ RI  CSR ZLWK KLV QRWabOH 
bRRN "SRcLaO RHVSRQVLbLOLWLHV RI WKH BXVLQHVVPaQ"140 SXbOLVKHG LQ 1953. BRZHQ'V PHVVaJH ZaV 
cOHaU : bXVLQHVVHV VKRXOG SULRULWLVH  PRUaO YaOXHV aQG WKH ZHOO-bHLQJ RI WKHLU VWaNHKROGHUV, UaWKHU 
WKaQ VROHO\ SXUVXLQJ  PRQHWaU\ JaLQ. 
 

DXULQJ WKH 1960V aQG 70V, WKHUH ZaV a VLJQLILcaQW ULVH LQ VRcLaO aQG HQYLURQPHQWaO PRYHPHQWV, 
VKHGGLQJ OLJKW RQ WKH GHWULPHQWaO HIIHcWV RI cRUSRUaWH acWLRQV. AV a UHVXOW, WKH cRQcHSW RI VRcLaO 
UHVSRQVLbLOLW\ bHcaPH PRUH SUHYaOHQW LQ PaLQVWUHaP WKLQNLQJ. IQ 1991, AUcKLH CaUUROO,  
LQWURGXcHG a cUXcLaO PRGHO NQRZQ aV WKH CSR P\UaPLG, GHOLQHaWLQJ IRXU OHYHOV RI UHVSRQVLbLOLW\- 
EcRQRPLc, LHJaO, EWKLcaO, aQG PKLOaQWKURSLc. TKLV SURYLGHG a IXQGaPHQWaO IUaPHZRUN IRU 
cRPSUHKHQGLQJ aQG LQcRUSRUaWLQJ CSR LQWR bXVLQHVV SUacWLcHV. 
 

 
137 MaUN C SXcKPaQ, ¶MaQaJLQJ LHJLWLPac\: SWUaWHJLc aQG IQVWLWXWLRQaO ASSURacKHV· (1995) 20 TKH 
AcaGHP\ RI MaQaJHPHQW RHYLHZ 571. 
138 B PaUPaU aQG RWKHUV, ¶(PDF) SWaNHKROGHU TKHRU\: TKH SWaWH RI WKH AUW· (RHVHaUcKGaWH2010) 
KWWSV://ZZZ.UHVHaUcKJaWH.QHW/SXbOLcaWLRQ/235458104_SWaNHKROGHU_TKHRU\_TKH_SWaWH_RI_WKH_AUW  
139 DRXJOaV F DRZG, ¶RRbHUW OZHQ _ BULWLVK SRcLaO RHIRUPHU·, EQc\cORS GLa BULWaQQLca (2019) 
KWWSV://ZZZ.bULWaQQLca.cRP/bLRJUaSK\/RRbHUW-OZHQ  
140 AUcKLH B CaUUROO, ¶CaUUROO·V P\UaPLG RI CSR: TaNLQJ AQRWKHU LRRN· (2016) 1 IQWHUQaWLRQaO JRXUQaO RI 
CRUSRUaWH SRcLaO RHVSRQVLbLOLW\ 1 KWWSV://McVU.VSULQJHURSHQ.cRP/aUWLcOHV/10.1186/V40991-016-0004-6. 

https://www.researchgate.net/publication/235458104_Stakeholder_Theory_The_State_of_the_Art
https://www.britannica.com/biography/Robert-Owen
https://jcsr.springeropen.com/articles/10.1186/s40991-016-0004-6
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AccRUGLQJ WR AUcKLH B. CaUUROO141, a OHaGLQJ H[SHUW LQ CSR, WKH cRUQHUVWRQH RI WKLV PRGHO  OLHV LQ 
WKH cRQcHSW RI EcRQRPLc RHVSRQVLbLOLW\, acNQRZOHGJLQJ WKH LPSRUWaQcH RI a cRPSaQ\'V ILQaQcLaO 
VXccHVV aQG cRPPLWPHQW WR cUHaWLQJ YaOXH IRU LWV VKaUHKROGHUV. TKLV VHUYHV aV WKH IRXQGaWLRQ  IRU 
IXOILOOLQJ RWKHU CSR RbOLJaWLRQV. PURJUHVVLQJ XS WKH S\UaPLG, WKH VXbVHTXHQW      OHYHO IRcXVHV RQ 
LHJaO RHVSRQVLbLOLW\, ZKLcK PaQGaWHV WKaW aQ RUJaQLVaWLRQ  aGKHUH WR aOO UHOHYaQW OaZV aQG 
UHJXOaWLRQV. TKLV HQcRPSaVVHV HYHU\WKLQJ IURP Wa[ aQG HPSOR\PHQW OaZV WR KHaOWK aQG VaIHW\ 
VWaQGaUGV aQG aQWL-cRPSHWLWLYH SUacWLcHV142.  
 

HRZHYHU, WKH XOWLPaWH JRaO RI CSR LV WR UHacK WKH KLJKHVW OHYHO RI HWKLcaO UHVSRQVLbLOLW\, XUJLQJ       
bXVLQHVVHV WR VXUSaVV  OHJaO UHTXLUHPHQWV aQG PaNH GHcLVLRQV WKaW aOLJQ ZLWK PRUaO SULQcLSOHV, 
VXcK aV SURPRWLQJ HQYLURQPHQWaOO\ VXVWaLQabOH SUacWLcHV143. AW WKH VXPPLW RI WKH S\UaPLG OLHV 
PKLOaQWKURSLc RHVSRQVLbLOLW\, SURPRWLQJ  acWLYH SaUWLcLSaWLRQ LQ LPSURYLQJ VRcLHW\ aQG WKH 
HQYLURQPHQW, ZKHWKHU WKURXJK VXSSRUWLQJ cRPPXQLW\ SURMHcWV RU cRQWULbXWLQJ WR cKaULWabOH 
caXVHV. IW LV LPSRUWaQW WR QRWH WKaW WKHVH GXWLHV aUH QRW VHTXHQWLaO, bXW PXVW bH IXOILOOHG 
VLPXOWaQHRXVO\, ZLWK aGaSWabLOLW\ GHSHQGLQJ RQ YaU\LQJ VLWXaWLRQV aQG LQGXVWULHV. TKLV aSSURacK 
KaV bHHQ SURYHQ WR VXccHVVIXOO\ IXOILO cRPSUHKHQVLYH CSR JRaOV. 
 

TKURXJKRXW KLVWRU\, CSR KaV IacHG cULWLcLVP, SURPSWLQJ WKH QHHG IRU UHYLVLRQV aQG 
HQKaQcHPHQWV. IQ 1997, JRKQ EONLQJWRQ LQWURGXcHG WKH TULSOH BRWWRP LLQH cRQcHSW144, XUJLQJ 
bXVLQHVVHV WR PHaVXUH VXccHVV QRW RQO\ WKURXJK ILQaQcLaO JaLQ, bXW aOVR b\ WKHLU LPSacW RQ VRcLHW\ 
aQG WKH HQYLURQPHQW. TKLV KROLVWLc aSSURacK XUJHG cRPSaQLHV WR acWLYHO\ cRQWULbXWH WRZaUGV 
PaNLQJ a SRVLWLYH GLIIHUHQcH LQ bRWK VRcLaO aQG HQYLURQPHQWaO cRQcHUQV145. 
 

IQ WKH OaWH 1990V aQG HaUO\ 2000V, a QHZ aSSURacK HPHUJHG  QaPHG SWUaWHJLc CSR, ZKLcK aLPHG 
WR aOLJQ CSR LQLWLaWLYHV ZLWK cRUH bXVLQHVV RbMHcWLYHV WR JaLQ a cRPSHWLWLYH aGYaQWaJH146. AGYRcaWHG 
b\ WHUWKHU aQG CKaQGOHU, WKLV PLQGVHW SULRULWLVHG PaQaJLQJ cRPSaQLHV IRU WKH bHQHILW RI 
VWaNHKROGHUV, ZKLOH aOVR cUHaWLQJ bRWK HcRQRPLc aQG VRcLaO YaOXH147. E[SaQGLQJ RQ       WKLV LGHa, 
MLcKaHO PRUWHU aQG MaUN KUaPHU LQWURGXcHG WKH cRQcHSW RI SKaUHG VaOXH148 LQ 2011,  XUJLQJ 
bXVLQHVVHV WR QRW RQO\ JHQHUaWH SURILWV, bXW aOVR aGGUHVV LPSRUWaQW VRcLaO aQG HQYLURQPHQWaO 
cRQcHUQV, UHVXOWLQJ LQ PXWXaO bHQHILWV. 
 

 
141 IbLG 
142 IbLG 
143 IbLG 
144 JRKQ EONLQJWRQ, ¶AccRXQWLQJ IRU WKH TULSOH BRWWRP LLQH· (1998) 2 MHaVXULQJ BXVLQHVV E[cHOOHQcH 18  
KWWSV://ZZZ.MRKQHONLQJWRQ.cRP/aUcKLYH/TBL-HONLQJWRQ-cKaSWHU.SGI >. 
145 JRKQ EONLQJWRQ, ¶AccRXQWLQJ IRU WKH TULSOH BRWWRP LLQH· (1998) 2 MHaVXULQJ BXVLQHVV E[cHOOHQcH 18 
<KWWSV://ZZZ.MRKQHONLQJWRQ.cRP/aUcKLYH/TBL-HONLQJWRQ-cKaSWHU.SGI  
146 MLcKaHO PRUWHU aQG MaUN KUaPHU, ¶SWUaWHJ\ aQG SRcLHW\: TKH LLQN bHWZHHQ CRPSHWLWLYH AGYaQWaJH 
aQG CRUSRUaWH SRcLaO RHVSRQVLbLOLW\· (HaUYaUG BXVLQHVV RHYLHZDHcHPbHU 2006)  
KWWSV://KbU.RUJ/2006/12/VWUaWHJ\-aQG-VRcLHW\-WKH-OLQN-bHWZHHQ-cRPSHWLWLYH-aGYaQWaJH-aQG-cRUSRUaWH-
VRcLaO-UHVSRQVLbLOLW\  
147 WLOOLaP B WHUWKHU aQG DaYLG CKaQGOHU, ¶SWUaWHJLc CRUSRUaWH SRcLaO RHVSRQVLbLOLW\ aV GORbaO BUaQG 
IQVXUaQcH· (2005) 48 BXVLQHVV HRUL]RQV 317.  
148 MaUN R KUaPHU aQG MaUc W PILW]HU, ¶TKH EcRV\VWHP RI SKaUHG VaOXH· (HaUYaUG BXVLQHVV RHYLHZ 
OcWRbHU 2016) KWWSV://KbU.RUJ/2016/10/WKH-HcRV\VWHP-RI-VKaUHG-YaOXH  

https://www.johnelkington.com/archive/TBL-elkington-chapter.pdf
https://www.johnelkington.com/archive/TBL-elkington-chapter.pdf
https://hbr.org/2006/12/strategy-and-society-the-link-between-competitive-advantage-and-corporate-social-responsibility
https://hbr.org/2006/12/strategy-and-society-the-link-between-competitive-advantage-and-corporate-social-responsibility
https://hbr.org/2016/10/the-ecosystem-of-shared-value
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IQ 2011, Wa\QH VLVVHU SUHVHQWHG a cRPSHOOLQJ cULWLTXH RI WKH H[LVWLQJ aSSURacK WR CSR, 
aGYRcaWLQJ LQVWHaG IRU TUaQVIRUPaWLYH CSR149, ZKLcK LV RIWHQ UHIHUUHG WR aV CSR 2.0 RU S\VWHPLc 
CSR. UQOLNH WKH WUaGLWLRQaO SWUaWHJLc CSR PRGHO, WKLV WUaQVIRUPaWLYH aSSURacK UHcRJQLVHV WKH 
LQWULcaWH LQWHUcRQQHcWLRQV bHWZHHQ VRcLHW\ aQG HcRV\VWHPV, aGMXVWLQJ LWV VWUaWHJLHV     accRUGLQJO\ 
WR acKLHYH WKH JUHaWHVW LPSacW IRU JRRG. WLWK WKLV LQQRYaWLYH aSSURacK, WKH JRaO LV WR VXUSaVV 
PHUH cRPSOLaQcH aQG LQVSLUH bXVLQHVVHV WR bHcRPH caWaO\VWV IRU SRVLWLYH cKaQJH, ZKLOH 
HPSRZHULQJ LQGLYLGXaOV WR SOa\ a cUXcLaO UROH LQ aGGUHVVLQJ SUHVVLQJ VRcLaO, HQYLURQPHQWaO, aQG 
HWKLcaO GLOHPPaV. 
 

IV. LHJaO aQG RHJXOaWRU\ FUaPHZRUNV SXSSRUWLQJ CSR aQG WKHLU HIIHcWLYHQHVV 
PUHVHQWO\, OHJaO aQG UHJXOaWRU\ IUaPHZRUNV SOa\ a cULWLcaO UROH LQ IRVWHULQJ CSR aQG aGYaQcLQJ 
VXVWaLQabOH bXVLQHVV SUacWLcHV aW IQWHUQaWLRQaO, RHJLRQaO, aQG NaWLRQaO cRUSRUaWH SOaWIRUPV. 
TKHVH IUaPHZRUNV HVWabOLVK a IaLU aQG HTXLWabOH bXVLQHVV HQYLURQPHQW, HIIHcWLYHO\ HQcRXUaJLQJ       
UHVSRQVLbOH cRQGXcW aQG KROGLQJ cRUSRUaWLRQV UHVSRQVLbOH IRU WKHLU VRcLHWaO aQG HQYLURQPHQWaO 
IRRWSULQWV. TKHVH IUaPHZRUNV caQ bH GLYLGHG LQWR WZR caWHJRULHV QaPHO\, HaUG LaZV aQG SRIW 
LaZV150.  
 

L. HaUG LaZV, VXcK aV MaQGaWRU\ DLVcORVXUH RHTXLUHPHQWV, UHTXLUH cRPSaQLHV WR 
SXbOLcO\ GLVcORVH WKHLU VRcLaO aQG HQYLURQPHQWaO LPSacWV, SURPRWLQJ WUaQVSaUHQc\ aQG 
accRXQWabLOLW\. NRWabOH H[aPSOHV LQcOXGH WKH EU NRQ-FLQaQcLaO RHSRUWLQJ DLUHcWLYH151, 
WKH UK CRPSaQLHV AcW152, aQG WKH FUHQcK GUHQHOOH II LaZ153. SRPH KaUG OaZV LQcOXGH 
SSHcLILc CSR RHJXOaWLRQV aV ZHOO, IRU LQVWaQcH, WKH EU WaVWH FUaPHZRUN DLUHcWLYH154, 
WKH US DRGG-FUaQN AcW155 ZKLcK SHUWaLQV WR cRQIOLcW PLQHUaOV, aQG WKH UK MRGHUQ 
SOaYHU\ AcW156     .  
 

LL. SRIW LaZ HQcRPSaVVHV YaULRXV VROXQWaU\ GXLGHOLQHV aQG PULQcLSOHV aLPHG WR SURPRWH       
UHVSRQVLbOH cRUSRUaWH cRQGXcW. TKHVH IUaPHZRUNV caWaO\VH       HWKLcaO aQG VXVWaLQabOH 
bXVLQHVV SUacWLcHV, XUJLQJ cRPSaQLHV WR HPbRG\ VRcLaOO\ UHVSRQVLbOH bHKaYLRXUV. 

 
149 Wa\QH VLVVHU, ¶TKH FXWXUH RI CSR: TRZaUGV TUaQVIRUPaWLYH CSR, RU CSR 2.0· (2018) 1 SSRN 
EOHcWURQLc JRXUQaO. 
150 MLQ YaQ, ¶CRUSRUaWH SRcLaO RHVSRQVLbLOLW\ YHUVXV SKaUHKROGHU VaOXH Ma[LPL]aWLRQ: TKURXJK WKH 
LHQV RI HaUG aQG SRIW LaZ· (QXHHQ MaU\ UQLYHUVLW\ RI LRQGRQ 2024)  
KWWSV://TPUR.TPXO.ac.XN/[POXL/bLWVWUHaP/KaQGOH/123456789/61701/YaQ%20CRUSRUaWH%20SRcLaO%20   
151 EXURSHaQ PaUOLaPHQW, ¶NRQ-FLQaQcLaO RHSRUWLQJ DLUHcWLYH· (2021) 
KWWSV://ZZZ.HXURSaUO.HXURSa.HX/RHJDaWa/HWXGHV/BRIE/2021/654213/EPRS_BRI(2021)654213_EN.SGI   
152 bXVLQHVVOaZ, ¶CSR DXW\ XQGHU CRUSRUaWH LaZ LQ WKH UK· (360 BXVLQHVV LaZ5 SHSWHPbHU 2022) 
KWWSV://ZZZ.360bXVLQHVVOaZ.cRP/bORJ/cVU/ 
153 GUHQHOOH II - COLPaWH CKaQJH LaZV RI WKH WRUOG 2010 (cOLPaWH-OaZVRUJ). 
154 EXURSHaQ CRPPLVVLRQ, ¶WaVWH FUaPHZRUN DLUHcWLYH· (HQYLURQPHQW.Hc.HXURSa.HX2022) 
KWWSV://HQYLURQPHQW.Hc.HXURSa.HX/WRSLcV/ZaVWH-aQG-UHc\cOLQJ/ZaVWH-IUaPHZRUN-GLUHcWLYH_HQ  
155 CHOLa R Ta\ORU, ¶NHZ DLVcORVXUH RHTXLUHPHQWV XQGHU WKH DRGG-FUaQN FLQaQcLaO RHIRUP AcW: A 
MRYH WRZaUGV GUHaWHU TUaQVSaUHQc\· (2012) 9 EXURSHaQ CRPSaQ\ LaZ 
KWWSV://NOXZHUOaZRQOLQH.cRP/MRXUQaOaUWLcOH/EXURSHaQ+CRPSaQ\+LaZ/9.2/EUCL2012011  accHVVHG 3 
JaQXaU\ 2024. 
156 AQQH-MaULH BaUU\ , ¶TKH UK MRGHUQ SOaYHU\ AcW aQG CRUSRUaWH RHVSRQVLbLOLW\: PURJUHVV aQG 
CKaOOHQJHV· (ZZZ.VWPaU\V.ac.XN2023) 
KWWSV://ZZZ.VWPaU\V.ac.XN/UHVHaUcK/cHQWUHV/baNKLWa/UHVHaUcK/aUWLcOHV/cRUSRUaWH-UHVSRQVLbLOLW\.aVS[ 

https://qmro.qmul.ac.uk/xmlui/bitstream/handle/123456789/61701/Yan%20Corporate%20Social
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/654213/EPRS_BRI(2021)654213_EN.pdf
https://www.360businesslaw.com/blog/csr/
https://environment.ec.europa.eu/topics/waste-and-recycling/waste-framework-directive_en
https://kluwerlawonline.com/journalarticle/European+Company+Law/9.2/EUCL2012011
http://www.stmarys.ac.uk2023/
http://www.stmarys.ac.uk2023/
https://www.stmarys.ac.uk/research/centres/bakhita/research/articles/corporate-responsibility.aspx
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NRWabOH LQVWaQcHV LQcOXGH WKH UN GORbaO CRPSacW157, OECD GXLGHOLQHV IRU 
MXOWLQaWLRQaO EQWHUSULVHV158, aQG ISO 26000 GXLGaQcH RQ SRcLaO RHVSRQVLbLOLW\159. 
AGGLWLRQaOO\, cHUWaLQ SRIW LaZV PaQLIHVW WKURXJK MXOWL-SWaNHKROGHU IQLWLaWLYHV, VXcK aV 
WKH GORbaO RHSRUWLQJ IQLWLaWLYH. 

 

TKXV, HaUG OaZ SURYLGHV PRWLYaWLRQ aQG GHWHUUHQWV WKURXJK WKH IHaU RI bHLQJ KHOG accRXQWabOH, 
ZKHUHaV SRIW OaZ UHOLHV RQ bXLOGLQJ a VWURQJ UHSXWaWLRQ WR HQcRXUaJH aGKHUHQcH160. IQ PaQ\ caVHV, 
cRPSaQLHV Pa\ UHcHLYH UHcRJQLWLRQ IRU aGKHULQJ WR VRIW OaZ RU IacH a QHJaWLYH LPSacW RQ WKHLU 
UHSXWaWLRQ IRU IaLOLQJ WR cRPSO\. TKHUHIRUH, bRWK WKHVH HaUG aQG SRIW OHJaO aQG UHJXOaWRU\ 
IUaPHZRUNV HQKaQcH WKH HIIHcWLYHQHVV RI WKH CSR PHcKaQLVP. BRWK aUH LPSOHPHQWHG aW WKH 
IQWHUQaWLRQaO, RHJLRQaO, aV ZHOO aV LQ NaWLRQaO OHYHOV WR VKRZ  WKH HIIHcWLYH UHVXOWV RI WKH CSR 
PHcKaQLVP. 
 

L. EIIHcWLYHQHVV RI IQWHUQaWLRQaO FUaPHZRUNV SXSSRUWLQJ CSR 

TKHVH IUaPHZRUNV HVWabOLVK PaQ\ OHJaO aQG UHJXOaWRU\ IUaPHZRUNV WR VXSSRUW WKH HIIHcWLYHQHVV 
RI CSR LQLWLaWLYHV. FRU LQVWaQcH, WKH UQLWHG NaWLRQV GXLGLQJ PULQcLSOHV RQ BXVLQHVV aQG HXPaQ 
RLJKWV VHW a VWaQGaUG IRU SUHYHQWLQJ aQG aGGUHVVLQJ KXPaQ ULJKWV abXVHV LQ WKH bXVLQHVV ZRUOG161. 
TKLV cULWLcaO IUaPHZRUN caOOV IRU VWaWHV WR XSKROG KXPaQ ULJKWV, bXVLQHVVHV WR UHVSHcW WKHP, aQG 
YLcWLPV WR KaYH accHVV WR UHPHGLHV ZKHQ QHcHVVaU\. AGGLWLRQaOO\, WKH OECD GXLGHOLQHV IRU 
MXOWLQaWLRQaO EQWHUSULVHV SURPRWH UHVSRQVLbOH bXVLQHVV SUacWLcHV acURVV      YaULRXV aUHaV, 
LQcOXGLQJ OabRXU, WKH HQYLURQPHQW, KXPaQ ULJKWV, bULbHU\, cRQVXPHU SURWHcWLRQ, aQG VcLHQcH aQG 
WHcKQRORJ\162.  
 

MRUHRYHU, WKH IQWHUQaWLRQaO LabRXU OUJaQL]aWLRQ LPSOHPHQWV CRQYHQWLRQV WKaW VHUYH aV JORbaO 
bHQcKPaUNV IRU OabRXU SUacWLcHV, aGGUHVVLQJ cUXcLaO aUHaV VXcK aV IUHHGRP RI aVVRcLaWLRQ, 
cROOHcWLYH baUJaLQLQJ, IRUcHG OabRXU, cKLOG OabRXU, GLVcULPLQaWLRQ, aQG RccXSaWLRQaO VaIHW\ aQG 
KHaOWK. 
 

LL. EIIHcWLYHQHVV RI RHJLRQaO FUaPHZRUNV VXSSRUWLQJ CSR 

 
157 UN GORbaO CRPSacW, ¶CSR-IQ-AcWLRQ (CRUSRUaWH SRcLaO RHVSRQVLbLOLW\ AGYaQcHPHQW aQG AZaUHQHVV 
IQLWLaWLYH)· (XQJORbaOcRPSacW.RUJ2022) KWWSV://XQJORbaOcRPSacW.RUJ/ZKaW-LV-Jc/SaUWLcLSaQWV/12852-CSR-
LQ-AcWLRQ-CRUSRUaWH-SRcLaO-RHVSRQVLbLOLW\-AGYaQcHPHQW-aQG-AZaUHQHVV-IQLWLaWLYH-  
158 KaWKU\Q GRUGRQ, ¶TKH OECD GXLGHOLQHV aQG OWKHU CRUSRUaWH RHVSRQVLbLOLW\ IQVWUXPHQWV· [2001] 
OECD WRUNLQJ PaSHUV RQ IQWHUQaWLRQaO IQYHVWPHQW  KWWS://ZZZ.RHcG.RUJ/cRUSRUaWH/PQH/WP-
2001_5.SGI  
159 APHULcaQ SRcLHW\ IRU QXaOLW\, ¶WKaW IV ISO 26000? SRcLaO RHVSRQVLbLOLW\ GXLGaQcH SWaQGaUG _ ASQ· 
(aVT.RUJ2023) KWWSV://aVT.RUJ/TXaOLW\-UHVRXUcHV/LVR-26000#:a:WH[W=ISO%2026000%20aLPV%20WR%3A  
160 MLQ YaQ, ¶CRUSRUaWH SRcLaO RHVSRQVLbLOLW\ YHUVXV SKaUHKROGHU VaOXH Ma[LPL]aWLRQ: TKURXJK WKH 
LHQV RI HaUG aQG SRIW LaZ· (QXHHQ MaU\ UQLYHUVLW\ RI LRQGRQ 2024)  
KWWSV://TPUR.TPXO.ac.XN/[POXL/bLWVWUHaP/KaQGOH/123456789/61701/YaQ%20CRUSRUaWH%20SRcLaO%20   
161 UQLWHG NaWLRQV, ¶GXLGLQJ PULQcLSOHV RQ BXVLQHVV aQG HXPaQ RLJKWV IPSOHPHQWLQJ WKH UQLWHG 
NaWLRQV ´PURWHcW, RHVSHcW aQG RHPHG\µ FUaPHZRUN· (UQLWHG NaWLRQV 2011) 
KWWSV://ZZZ.RKcKU.RUJ/VLWHV/GHIaXOW/ILOHV/GRcXPHQWV/SXbOLcaWLRQV/JXLGLQJSULQcLSOHVbXVLQHVVKU_HQ.SGI  
162 OECD, OECD GXLGHOLQHV IRU MXOWLQaWLRQaO EQWHUSULVHV RQ RHVSRQVLbOH BXVLQHVV CRQGXcW (OECD 
PXbOLVKLQJ 2023). 

https://unglobalcompact.org/what-is-gc/participants/12852-CSR-in-Action-Corporate-Social-Responsibility-Advancement-and-Awareness-Initiative-
https://unglobalcompact.org/what-is-gc/participants/12852-CSR-in-Action-Corporate-Social-Responsibility-Advancement-and-Awareness-Initiative-
http://www.oecd.org/corporate/mne/WP-2001_5.pdf
http://www.oecd.org/corporate/mne/WP-2001_5.pdf
https://asq.org/quality-resources/iso-26000%23:~:text=ISO%2026000%20aims%20to:
https://qmro.qmul.ac.uk/xmlui/bitstream/handle/123456789/61701/Yan%20Corporate%20Social
https://www.ohchr.org/sites/default/files/documents/publications/guidingprinciplesbusinesshr_en.pdf
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RHJLRQaO FUaPHZRUNV, VXcK aV WKRVH HVWabOLVKHG b\  WKH EXURSHaQ UQLRQ, aQG LQLWLaWLYHV OLNH WKH 
CRUSRUaWH SXVWaLQabLOLW\ RHSRUWLQJ DLUHcWLYH, PaQGaWH WKaW SURPLQHQW cRUSRUaWLRQV GLVcORVH 
WKHLU VXVWaLQabLOLW\ HIIRUWV aQG WKHLU LPSacWV cRQcHUQLQJ HQYLURQPHQWaO, VRcLaO, aQG JRYHUQaQcH 
IacWRUV163. AGGLWLRQaOO\, AIULca'V AJHQGa 2063, cKaPSLRQHG b\ WKH AIULcaQ UQLRQ, SUHVHQWV a 
YLVLRQaU\ bOXHSULQW IRU VXVWaLQabOH GHYHORSPHQW RQ WKH cRQWLQHQW, IRcXVLQJ RQ VRcLHWaO LQcOXVLYLW\, 
HcRQRPLc JURZWK, aQG      HQYLURQPHQWaO VXVWaLQabLOLW\164. SLPLOaUO\, WKH ASEAN CSR NHWZRUN165 
ZRUNV WRZaUGV SURPRWLQJ H[HPSOaU\ CSR SUacWLcHV LQ SRXWKHaVW AVLa b\ IRVWHULQJ SaUWQHUVKLSV, 
VKaULQJ NQRZOHGJH, aQG bXLOGLQJ caSacLWLHV acURVV WKH UHJLRQ. 
 

LLL. EIIHcWLYHQHVV RI NaWLRQaO FUaPHZRUNV VXSSRUWLQJ CSR 

IQ WRGa\'V ZRUOG, cRXQWULHV aUH LQcUHaVLQJO\ HQacWLQJ OaZV WR UHVSHcW CSR LQLWLaWLYHV, cRPbaW 
PRGHUQ VOaYHU\, aQG XSKROG KXPaQ ULJKWV aQG HQYLURQPHQWaO SURWHcWLRQ LQ VXSSO\ cKaLQV. 
E[aPSOHV RI WKLV LQcOXGH WKH UK'V MRGHUQ SOaYHU\ AcW166, ZKLcK RbOLJaWHV bXVLQHVVHV WR SXbOLcO\ 
GLVcORVH WKHLU acWLRQV WR SUHYHQW PRGHUQ VOaYHU\ LQ aOO aVSHcWV RI WKHLU RSHUaWLRQV aQG VXSSO\ 
cKaLQV. SLPLOaUO\, LQ FUaQcH, WKH DXW\ RI VLJLOaQcH LaZ167 UHTXLUHV OaUJH cRPSaQLHV WR SURacWLYHO\ 
LGHQWLI\ aQG aGGUHVV KXPaQ ULJKWV aQG HQYLURQPHQWaO cRQcHUQV ZLWKLQ WKHLU VXSSO\ cKaLQV. 
AGGLWLRQaOO\, IQGLa'V CRPSaQLHV AcW168 UHTXLUHV OaUJH cRPSaQLHV WR aOORcaWH IXQGLQJ IRU CSR 
LQLWLaWLYHV aQG WR UHSRUW RQ WKHVH HIIRUWV, XQGHUVcRULQJ WKH JORbaO caOO IRU UHVSRQVLbOH bXVLQHVV 
SUacWLcHV. 
 

V. CRPSRQHQWV RI CSR aQG WKHLU HIIHcWLYHQHVV LQ UHacKLQJ WKH GHVLUHG CSR JRaOV.  
CSR LV aQ LQWHJUaO bXVLQHVV VWUaWHJ\ WKaW VWULYHV WR SURPRWH VXVWaLQabOH GHYHORSPHQW b\ acWLYHO\ 
aGGUHVVLQJ WKH LPSacW RI a cRPSaQ\'V RSHUaWLRQV RQ WKH HQYLURQPHQW, VRcLHW\, aQG HcRQRP\. B\ 
VXUSaVVLQJ PHUH cRPSOLaQcH ZLWK WKH baUH PLQLPXP OHJaO VWaQGaUGV, CSR IRcXVHV RQ a 
cRPSaQ\'V SRWHQWLaO IRU SRVLWLYH LPSacW aQG cRQWULbXWLRQ WR VRcLHW\ WKURXJK IXOILOOLQJ  LWV 
HQYLURQPHQWaO, VRcLaO, aQG HcRQRPLc UHVSRQVLbLOLWLHV. 
 

1. EQYLURQPHQWaO RHVSRQVLbLOLW\  
CSR H[WHQGV bH\RQG VLPSO\ IROORZLQJ HQYLURQPHQWaO UHJXOaWLRQV. IW HQWaLOV SURacWLYHO\ aGGUHVVLQJ 
a cRPSaQ\'V HQYLURQPHQWaO LPSacW WKURXJKRXW LWV VXSSO\ cKaLQ, RSHUaWLRQV, aQG SURGXcWV. TKH 
EQYLURQPHQWaO, SRcLaO, aQG GRYHUQaQcH CULWHULa V\VWHP KLJKOLJKWV WKH VLJQLILcaQcH RI aGGUHVVLQJ 
LVVXHV OLNH UHVRXUcH GHSOHWLRQ aQG SROOXWLRQ, aOLJQLQJ ZLWK HQYLURQPHQWaO UHVSRQVLbLOLW\. TKH 
UQLWHG NaWLRQV' SXVWaLQabOH DHYHORSPHQW GRaOV SURYLGH a JORbaO IUaPHZRUN IRU WacNOLQJ 

 
163 ASLGa\, ¶TKH IPSacW RI CSRD RQ YRXU OUJaQLVaWLRQ· (ZZZ.aSLGa\.cRP2023) 
<KWWSV://ZZZ.aSLGa\.cRP/bORJ-SRVWV/cRUSRUaWH-VXVWaLQabLOLW\-UHSRUWLQJ-GLUHcWLYH-aOO-\RX-QHHG-WR 
NQRZ#:a:WH[W=TKH%20QHZ%20GLUHcWLYH%20ZLOO%20UHTXLUH 
164 AIULcaQ UQLRQ, ¶AJHQGa 2063: TKH AIULca WH WaQW. _ AIULcaQ UQLRQ· (AIULcaQ UQLRQ2013) 
KWWSV://aX.LQW/HQ/aJHQGa2063/RYHUYLHZ  
165 ASEAN CSR, ¶ASEAN CSR - HRPH· (ZZZ.aVHaQ-cVU-QHWZRUN.RUJ2023) KWWSV://ZZZ.aVHaQ-cVU-
QHWZRUN.RUJ/c/  
166 MRGHUQ SOaYHU\ AcW 2015 
167 VLJLOaQcH POaQ, ¶TKH LaZ RQ WKH DXW\ RI VLJLOaQcH ² LLVW RI CRPSaQLHV SXbMHcW WR WKH DXW\ RI 
VLJLOaQcH· (VLJLOaQcH POaQ 
OUJ2023)KWWSV://YLJLOaQcHSOaQ.RUJ/WKHOaZ/#:a:WH[W=A%20SLRQHHULQJ%20OaZ&WH[W=IW%20UHTXLUHV%20FUH
QcK%20cRPSaQLHV%20WR  
168 CRPSaQLHV AcW 2013 

https://www.apiday.com/blog-posts/corporate-sustainability-reporting-directive-all-you-need-to%20know%23:~:text=The%20new%20directive%20will%20require
https://www.apiday.com/blog-posts/corporate-sustainability-reporting-directive-all-you-need-to%20know%23:~:text=The%20new%20directive%20will%20require
https://au.int/en/agenda2063/overview
https://www.asean-csr-network.org/c/
https://www.asean-csr-network.org/c/
https://vigilanceplan.org/thelaw/%23:~:text=A%20pioneering%20law&text=It%20requires%20French%20companies%20to
https://vigilanceplan.org/thelaw/%23:~:text=A%20pioneering%20law&text=It%20requires%20French%20companies%20to
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HQYLURQPHQWaO cKaOOHQJHV, HQcRXUaJLQJ CSR acWLRQV LQ OLQH ZLWK WKHVH JRaOV. IPSOHPHQWLQJ 
EQYLURQPHQWaO MaQaJHPHQW S\VWHPV VXcK aV ISO 14001169 GHPRQVWUaWHV a cRPSaQ\'V 
cRPPLWPHQW WR HQYLURQPHQWaO UHVSRQVLbLOLW\ b\ LGHQWLI\LQJ Ka]aUGV, UHGXcLQJ HQYLURQPHQWaO 
LPSacW, aQG HQKaQcLQJ UHVRXUcH HIILcLHQc\, WKHUHb\ cRQWULbXWLQJ WR IXWXUH VXVWaLQabLOLW\. 
 

(a) SXVWaLQabOH PUacWLcHV 
AcURVV WKH JORbH, bXVLQHVVHV aUH SULRULWLVLQJ UHVRXUcH HIILcLHQc\ aQG CSR, acWLYHO\ HPbUacLQJ NH\ 
SUacWLcHV OLNH XWLOLVLQJ  UHQHZabOH UHVRXUcHV, PLQLPLVLQJ ZaVWH, aQG UHGXcLQJ HQHUJ\ aQG ZaWHU 
cRQVXPSWLRQ. A QRWHZRUWK\ VcHQaULR RI WKLV cRPPLWPHQW LV RbVHUYHG LQ cRPSaQLHV OLNH 
IQWHUIacH, ZKLcK cKaPSLRQV VXVWaLQabLOLW\ WKURXJK cLUcXOaU HcRQRP\ PRGHOV aQG WKH XVH RI 
UHc\cOHG PaWHULaOV, UHQHZabOH HQHUJ\, aQG cXWWLQJ-HGJH SURGXcWLRQ PHWKRGV WR HQVXUH a JUHHQHU 
aQG PRUH HQYLURQPHQWaOO\ cRQVcLRXV IXWXUH.170

 

 

TKURXJK LPSOHPHQWLQJ cLUcXOaU SURcHVVHV, bXVLQHVVHV KaYH WKH SRZHU WR cKaPSLRQ VXVWaLQabLOLW\, 
aV VHHQ WKURXJK ELOHHQ FLVKHU'V GHGLcaWLRQ WR VXVWaLQabOH IaVKLRQ. B\ RIIHULQJ VHUYLcHV VXcK aV 
UHSaLUV aQG H[cKaQJHV, WKH\ QRW RQO\ SURORQJ WKH OLIHVSaQ RI WKHLU SURGXcWV bXW aOVR cRQWULbXWH WR 
a PRUH UHVSRQVLbOH IaVKLRQ LQGXVWU\ aQG GULYH GHPaQG IRU HcR-IULHQGO\ RSWLRQV.171

 

 

(b) COLPaWH CKaQJH MLWLJaWLRQ 

A NH\ LQLWLaWLYH LQ CSR LV WKH UHGXcWLRQ RI caUbRQ IRRWSULQWV, ZLWK a VWURQJ IRcXV RQ PLWLJaWLQJ 
cOLPaWH cKaQJH b\ ORZHULQJ JUHHQKRXVH JaV HPLVVLRQV WKURXJKRXW WKH HQWLUH bXVLQHVV YaOXH cKaLQ. 
UQLOHYHU H[HPSOLILHV  WKLV GHGLcaWLRQ b\ cRPPLWWLQJ WR acKLHYLQJ caUbRQ QHXWUaOLW\ b\ 2030 acURVV 
WKHLU HQWLUH VXSSO\ cKaLQ. TKHLU cRPSUHKHQVLYH VWUaWHJ\ LQcOXGHV LQYHVWPHQWV LQ UHQHZabOH 
HQHUJ\, HIIRUWV WR LPSURYH HQHUJ\ HIILcLHQc\, aQG RIIVHWWLQJ UHPaLQLQJ HPLVVLRQV WKURXJK YHULILHG 
caUbRQ SURMHcWV, VKRZcaVLQJ WKHLU XQZaYHULQJ cRPPLWPHQW WR WaNLQJ acWLRQ aJaLQVW cOLPaWH 
cKaQJH.172

 

 

B\ HPbUacLQJ VXVWaLQabOH VRXUcHV OLNH ZLQG aQG VROaU SRZHU, JORbaO cRUSRUaWLRQV caQ       
VLJQLILcaQWO\ UHGXcH WKHLU UHOLaQcH RQ IRVVLO IXHOV. IQ aGGLWLRQ, LPSOHPHQWLQJ VWUaWHJLHV WR UHGXcH 
ZaVWH, cRQVHUYH ZaWHU, aQG LQcUHaVH HQHUJ\ HIILcLHQc\ caQ IXUWKHU GLPLQLVK WKHLU HQYLURQPHQWaO 
IRRWSULQW, UHVXOWLQJ LQ UHGXcHG JUHHQKRXVH JaV HPLVVLRQV aQG UHVRXUcH cRQVXPSWLRQ. A VLJQLILcaQW 
H[aPSOH RI WKLV WUaQVIRUPaWLRQ LV �UVWHG173, a cRPSaQ\ WKaW KaV VXccHVVIXOO\ VKLIWHG IURP a 
WUaGLWLRQaO IRVVLO IXHO PRGHO WR bHcRPLQJ a SLRQHHU LQ WKH RIIVKRUH ZLQG LQGXVWU\. TKH\ KaYH HYHQ 
VXUSaVVHG WKLV b\ RSHUaWLQJ WKH ZRUOG'V bLJJHVW RIIVKRUH ZLQG IaUP aQG aOVR LQYHVWLQJ LQ LQQRYaWLYH 

 
169 ISO, ISO 14001:2015 (2018) KWWSV://ZZZ.LVR.RUJ/VWaQGaUG/60857.KWPO  
170 IQWHUIacH, ¶DHVLJQ ZLWK PXUSRVH - 2021 IQWHUIacH EQYLURQPHQWaO, SRcLaO, aQG GRYHUQaQcH RHSRUW· 
(2021) KWWS://T4OLYH.V22.cOLHQWILOHV.V3-ZHbVLWH-XV-HaVW-
1.aPa]RQaZV.cRP/139673446/ILOHV/GRc_SUHVHQWaWLRQV/2022/08/IQWHUIacH-2021-ESG-RHSRUW-FLQaO.SGI  
171 ELOHHQ FLVKHU, ¶2020 BHQHILW CRUSRUaWLRQ RHSRUW· (2020) 
<KWWSV://ZZZ.HLOHHQILVKHU.cRP/QV/LPaJHV/bHKLQG_WKH_OabHO/bHQHILW-cRUS-UHSRUW-2020-FINAL-Uc.SGI>. 
172 UQLOHYHU, ¶PaUWQHULQJ ZLWK SXSSOLHUV WR DHOLYHU NHW ZHUR· (UQLOHYHU2023) 
KWWSV://ZZZ.XQLOHYHU.cRP/SOaQHW-aQG-VRcLHW\/cOLPaWH-acWLRQ/SaUWQHULQJ-ZLWK-VXSSOLHUV-WR-GHOLYHU-QHW-]HUR/  
173 McKLQVH\, ¶�UVWHG·V RHQHZabOH-EQHUJ\ TUaQVIRUPaWLRQ _ McKLQVH\· (ZZZ.PcNLQVH\.cRP10 JXO\ 
2020) KWWSV://ZZZ.PcNLQVH\.cRP/caSabLOLWLHV/VXVWaLQabLOLW\/RXU-LQVLJKWV/RUVWHGV-UHQHZabOH-HQHUJ\-
WUaQVIRUPaWLRQ  

https://www.iso.org/standard/60857.html
http://q4live.s22.clientfiles.s3-website-us-east-1.amazonaws.com/139673446/files/doc_presentations/2022/08/Interface-2021-ESG-Report-Final.pdf
http://q4live.s22.clientfiles.s3-website-us-east-1.amazonaws.com/139673446/files/doc_presentations/2022/08/Interface-2021-ESG-Report-Final.pdf
https://www.eileenfisher.com/ns/images/behind_the_label/benefit-corp-report-2020-FINAL-rc.pdf
https://www.unilever.com/planet-and-society/climate-action/partnering-with-suppliers-to-deliver-net-zero/
https://www.mckinsey.com/capabilities/sustainability/our-insights/orsteds-renewable-energy-transformation
https://www.mckinsey.com/capabilities/sustainability/our-insights/orsteds-renewable-energy-transformation
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LQLWLaWLYHV WR GHcUHaVH WKHLU GHSHQGHQcH RQ cRaO aQG JaV. FXUWKHUPRUH, GHYHORSLQJ VXVWaLQabOH 
"GUHHQ SXSSO\ CKaLQV" HQWaLOV PLQLPLVLQJ ZaVWH aW HYHU\ VWaJH RI WKH SURGXcW OLIH c\cOH, UHGXcLQJ 
WUaQVSRUWaWLRQ HPLVVLRQV, aQG HWKLcaOO\ VRXUcLQJ UHVRXUcHV.  

 

2. SRcLaO RHVSRQVLbLOLW\ RI CSR  
AW LWV HVVHQcH, VRcLaO UHVSRQVLbLOLW\ LV URRWHG LQ a cRPSaQ\'V GHGLcaWLRQ WR SUacWLVLQJ HWKLcaO 
bHKaYLRXU aQG bHQHILcLaOO\ LPSacWLQJ VRcLHW\. IW JRHV bH\RQG VLPSO\ IROORZLQJ OaZV aQG 
UHJXOaWLRQV; LW LQYROYHV WaNLQJ SURacWLYH PHaVXUHV WR aGGUHVV LPSRUWaQW VRcLaO cRQcHUQV. 
 

(a) CRPPXQLW\ EQJaJHPHQW 
CSR JRHV bH\RQG VLPSO\ JLYLQJ PRQH\ RU YROXQWHHULQJ; LW LQYROYHV acWLYHO\ LQYHVWLQJ LQ WKH VRcLaO 
aQG HcRQRPLc ZHOO-bHLQJ RI cRPPXQLWLHV. TKLV PHaQV bXLOGLQJ VWURQJ, PXWXaOO\ bHQHILcLaO 
SaUWQHUVKLSV ZLWK ORcaO VWaNHKROGHUV. SWaUbXcNV LV a SULPH H[aPSOH RI WKLV aSSURacK, aV LW VRXUcHV 
cRIIHH HWKLcaOO\, VXSSRUWV \RXWK SURJUaPV, KRVWV cRPPXQLW\ HYHQWV, aQG RIIHUV JaWKHULQJ 
VSacHV174.  
 

MRUHRYHU, ZLWK WKHLU "OQH IRU OQH" PRGHO175, TOMS SKRHV QRW RQO\ SURYLGHV a SaLU RI VKRHV 
IRU HYHU\ SXUcKaVH PaGH, bXW aOVR VWUHQJWKHQV cRPPXQLW\ bRQGV, LQcUHaVHV bUaQG UHcRJQLWLRQ, 
HQcRXUaJHV HPSOR\HH LQYROYHPHQW, aQG WacNOHV LPSRUWaQW VRcLaO aQG HQYLURQPHQWaO cRQcHUQV. 
TKLV PXWXaOO\ bHQHILcLaO aSSURacK bHQHILWV QRW MXVW WKH cRPSaQ\, bXW WKH cRPPXQLW\ aV ZHOO.  
 

(b) HXPaQ RLJKWV aQG LabRXU PUacWLcHV 
CSR HPSKaVLVHV      IaLU WUHaWPHQW IRU ZRUNHUV aQG XSKROGLQJ WKHLU IXQGaPHQWaO ULJKWV, VXcK aV 
IUHHGRP IURP GLVcULPLQaWLRQ, IaLU Sa\, VaIH ZRUNLQJ cRQGLWLRQV, aQG WKH abLOLW\ WR baUJaLQ 
cROOHcWLYHO\. FRU LQVWaQcH, FaLU TUaGH RUJaQLVaWLRQV cHUWLI\ SURGXcWV OLNH cKRcROaWH176 aQG 
baQaQaV177 SULRULWLVH IaLU ZaJHV aQG OabRXU cRQGLWLRQV, ZLWK VWULcW aWWHQWLRQ WR KXPaQ ULJKWV aQG 
HQYLURQPHQWaO VXVWaLQabLOLW\ ZLWKLQ WKH bXVLQHVV RUJaQLVaWLRQ. 
 

TR HPbRG\ HWKLcaO OabRXU VWaQGaUGV, a cRPSaQ\ PXVW SULRULWLVH IaLU UHcUXLWPHQW, SURSHU 
WUaLQLQJ, WKH ZHOO-bHLQJ RI HPSOR\HHV, aQG accHVVLbOH cKaQQHOV IRU aGGUHVVLQJ JULHYaQcHV. FRU 
LQVWaQcH, GHVSLWH WKH OHJLWLPaWH cRQcHUQV VXUURXQGLQJ FR[cRQQ'V OabRXU SUacWLcHV, ASSOH KaV 
WaNHQ SURacWLYH VWHSV WR HQKaQcH cRQGLWLRQV, VXcK aV OLPLWLQJ ZRUN KRXUV aQG RIIHULQJ PHQWaO 
KHaOWK UHVRXUcHV IRU ZRUNHUV178. 

 
174 SWaUbXcNV, ¶RHVSRQVLbO\ GURZQ aQG FaLU TUaGH CRIIHH: SWaUbXcNV CRIIHH CRPSaQ\· (SWaUbXcNV2022) 
KWWSV://ZZZ.VWaUbXcNV.cRP/UHVSRQVLbLOLW\/VRXUcLQJ/cRIIHH/  
175 AUH]RX NaHLQL aQG RWKHUV, ¶CaVH SWXG\: HRZ TOMS SKRHV MaGH a CaXVH WKH CHQWUH RI IWV 
AcWLYLWLHV· (BXVLQHVV TRGa\7 JXQH 2015) KWWSV://ZZZ.bXVLQHVVWRGa\.LQ/PaJa]LQH/ObV-caVH-
VWXG\/VWRU\/WRPV-VKRHV-VKRHV-IRU-IUHH-caXVH-PaUNHWLQJ-VWUaWHJ\-caVH-VWXG\-49364-2015-05-22  
176 MaUWLQH PaUU\, ¶LRYH CKRcROaWH, HaWH IQMXVWLcH? 6 RHaVRQV WR CKRRVH FaLUWUaGH· (FaLUWUaGH 
FRXQGaWLRQ7 JXO\ 2021) KWWSV://ZZZ.IaLUWUaGH.RUJ.XN/PHGLa-cHQWUH/bORJ/ORYH-cKRcROaWH-KaWH-LQMXVWLcH-6-
UHaVRQV-WR-cKRRVH-IaLUWUaGH/  
177 FaLU TUaGH FRXQGaWLRQ, ¶FLQG RXW a BXQcK RI FacWV abRXW FaLUWUaGH BaQaQaV· (FaLUWUaGH 
FRXQGaWLRQ2020) KWWSV://ZZZ.IaLUWUaGH.RUJ.XN/IaUPHUV-aQG-ZRUNHUV/baQaQaV/abRXW-baQaQaV/  
178 RHHG AObHUJRWWL, ¶ASSOH AccXVHG RI WRUNHU VLROaWLRQV LQ CKLQHVH FacWRULHV· TKH WaVKLQJWRQ PRVW 
(9 SHSWHPbHU 2019)KWWSV://ZZZ.ZaVKLQJWRQSRVW.cRP/WHcKQRORJ\/2019/09/09/aSSOH-accXVHG-ZRUNHU-
YLROaWLRQV-cKLQHVH-IacWRULHV-b\-OabRU-ULJKWV-JURXS/ 

https://www.starbucks.com/responsibility/sourcing/coffee/
https://www.businesstoday.in/magazine/lbs-case-study/story/toms-shoes-shoes-for-free-cause-marketing-strategy-case-study-49364-2015-05-22
https://www.businesstoday.in/magazine/lbs-case-study/story/toms-shoes-shoes-for-free-cause-marketing-strategy-case-study-49364-2015-05-22
https://www.fairtrade.org.uk/media-centre/blog/love-chocolate-hate-injustice-6-reasons-to-choose-fairtrade/
https://www.fairtrade.org.uk/media-centre/blog/love-chocolate-hate-injustice-6-reasons-to-choose-fairtrade/
https://www.fairtrade.org.uk/farmers-and-workers/bananas/about-bananas/
https://www.washingtonpost.com/technology/2019/09/09/apple-accused-worker-violations-chinese-factories-by-labor-rights-group/
https://www.washingtonpost.com/technology/2019/09/09/apple-accused-worker-violations-chinese-factories-by-labor-rights-group/
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3. EcRQRPLc RHVSRQVLbLOLW\  
OQH RI WKH PaLQ WHQHWV RI CSR LV HcRQRPLc accRXQWabLOLW\. IW cHQWUHV RQ a bXVLQHVV'V SOHGJH WR 
PaNH a SURILW ZKLOH VLPXOWaQHRXVO\ HQKaQcLQJ WKH ILQaQcLaO VWaQGLQJ RI LWV VWaNHKROGHUV, aV ZHOO 
aV WKH cRPPXQLWLHV LQ ZKLcK LW cRQGXcWV bXVLQHVV. TKLV LQcRUSRUaWHV PRUaOLW\ aQG VXVWaLQabLOLW\ 
LQWR ILQaQcLaO cKRLcHV, JRLQJ bH\RQG VLPSOH SURILW Pa[LPLVaWLRQ. AccRUGLQJ WR CUaQH179, WKH cRUH 
LGHa RI CSR LV UHaOLVLQJ WKH LQWHUcRQQHcWHGQHVV bHWZHHQ cRUSRUaWH VXccHVV aQG WKH ZHOO-bHLQJ RI 
WKH cRPPXQLWLHV ZKHUH WKH\ RSHUaWH. TKLV LQGLcaWHV WKaW IRU ORQJ-WHUP VXccHVV, bXVLQHVVHV 
VXSSRUW UHVSRQVLbOH VXSSOLHU cKaLQV, IaLU OabRXU VWaQGaUGV, aQG HcRQRPLc JURZWK. 
 

(a) EWKLcaO BXVLQHVV PUacWLcHV 
CRPSaQLHV WKaW IROORZ HWKLcaO bXVLQHVV SUacWLcHV accRXQW KRZ WKHLU acWLRQV ZLOO aIIHcW aOO SaUWLHV 
LQYROYHG, OLPLW aQ\ QHJaWLYH HQYLURQPHQWaO HIIHcWV, XVH IaLU OabRXU SROLcLHV, aQG XSKROG VXSSO\ 
cKaLQ UHVSRQVLbLOLW\. FRU LQVWaQcH, BHQ & JHUU\'V LcH cUHaP bUaQG KaV JaLQHG UHcRJQLWLRQ IRU LWV 
VRcLaO acWLYLW\, cKaPSLRQLQJ WRSLcV VXcK aV cOLPaWH cKaQJH, LGBTQ+ ULJKWV, aQG UacLaO MXVWLcH. 
AGGLWLRQaOO\, WKH\ HPSRZHU WKHLU VWaII WKURXJK SURILW-VKaULQJ aQG SXUcKaVH WKHLU VXSSOLHV IURP 
FaLU TUaGH IaUPHUV180. 
 

(b) TUaQVSaUHQc\ aQG AccRXQWabLOLW\ 

CRPSaQLHV PXVW aOLJQ ZLWK accRXQWabLOLW\ aQG WUaQVSaUHQc\ LQ WKHLU CSR VWUaWHJLHV, WaNLQJ 
RZQHUVKLS RI WKHLU LPSacW. TKLV HQWaLOV cOHaUO\ GHILQHG bHQcKPaUNV, UHOLabOH PHWULcV, aQG RSHQ 
accHVVLbLOLW\ WR H[WHUQaO aXGLWV. UQLOHYHU VHUYHV aV a SULPH H[aPSOH WKURXJK LWV G\QaPLc 
"SXVWaLQabOH LLYLQJ POaQ," ZKLcK SULRULWLVHV WKH bHWWHUPHQW RI VRcLHW\ aQG UHGXcLQJ HQYLURQPHQWaO 
KaUP. TKHLU aQQXaO SURJUHVV UHSRUWV, VKRZcaVLQJ LQLWLaWLYHV OLNH VXVWaLQabOH SaOP RLO aQG 
HPSRZHULQJ ZRPHQ, SURXGO\ GHPRQVWUaWH WKHLU GHGLcaWLRQ WR UHVSRQVLbLOLW\ aQG IRVWHULQJ a 
VXVWaLQabOH IXWXUH181. 
 

B\ LPSOHPHQWLQJ cOHaU aQG PHaVXUabOH CSR RbMHcWLYHV, cRQVLVWHQW UHSRUWLQJ, aQG acWLYHO\ VHHNLQJ 
IHHGbacN IURP VWaNHKROGHUV, accRXQWabLOLW\ LV VROLGLILHG. TKURXJK HPbUacLQJ HWKLcaO bXVLQHVV 
SUacWLcHV aQG WUaQVSaUHQc\, THVOa KaV HIIHcWLYHO\ bXLOW WUXVW, IXOILOOHG VRcLaO UHVSRQVLbLOLWLHV, aQG 
cRQWULbXWHG WR a VXVWaLQabOH aQG IaLU IXWXUH. TKH cRPSaQ\ GHPRQVWUaWHV aQ XQZaYHULQJ VHQVH RI 
accRXQWabLOLW\ WKURXJK cRPSUHKHQVLYH IPSacW RHSRUWV, aPbLWLRXV aQG WLPHO\ JRaOV, aQG a VWURQJ 
GHGLcaWLRQ WR SURPRWLQJ VRcLHWaO aQG HQYLURQPHQWaO VXVWaLQabLOLW\, XOWLPaWHO\ HaUQLQJ WKH WUXVW RI 
LWV VWaNHKROGHUV. 
 

 
179 AQGUHZ CUaQH, DLUN MaWWHQ aQG LaXUa J SSHQcH, ¶(PDF) CRUSRUaWH SRcLaO RHVSRQVLbLOLW\: IQ GORbaO 
CRQWH[W· (RHVHaUcKGaWH2013) 
KWWSV://ZZZ.UHVHaUcKJaWH.QHW/SXbOLcaWLRQ/228123773_CRUSRUaWH_SRcLaO_RHVSRQVLbLOLW\_IQ_GORbaO_CRQ
WH[W  
180 BHQ & JHUU\'V, ¶CaXVHV BHQ & JHUU\·V HaV AGYRcaWHG IRU RYHU WKH YHaUV ZLWK TKHLU CRUSRUaWH SRcLaO 
RHVSRQVLbLOLW\ _ BHQ & JHUU\·V· (KWWS://ZZZ.bHQMHUU\.cRP2014) KWWSV://ZZZ.bHQMHUU\.cRP/ZKaWV-
QHZ/2014/cRUSRUaWH-VRcLaO-UHVSRQVLbLOLW\-KLVWRU\  
181 UQLOHYHU, ¶LHaGLQJ aQG DHOLYHULQJ RQ SXVWaLQabLOLW\· (UQLOHYHU5 Ma\ 2023) 
KWWSV://ZZZ.XQLOHYHU.cRP/QHZV/QHZV-VHaUcK/2023/OHaGLQJ-aQG-GHOLYHULQJ-RQ-VXVWaLQabLOLW\-WKURXJK-RXU-
cRPSaVV-cRPPLWPHQWV/ 

https://www.researchgate.net/publication/228123773_Corporate_Social_Responsibility_In_Global_Context
https://www.researchgate.net/publication/228123773_Corporate_Social_Responsibility_In_Global_Context
https://www.benjerry.com/whats-new/2014/corporate-social-responsibility-history
https://www.benjerry.com/whats-new/2014/corporate-social-responsibility-history
https://www.unilever.com/news/news-search/2023/leading-and-delivering-on-sustainability-through-our-compass-commitments/
https://www.unilever.com/news/news-search/2023/leading-and-delivering-on-sustainability-through-our-compass-commitments/
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VI. TKH BXVLQHVV CaVH IRU CRUSRUaWH SRcLaO RHVSRQVLbLOLW\ 

TKH aUJXPHQW IRU CSR LV QRW VLPSO\ abRXW "GRLQJ JRRG," bXW UaWKHU, LW SUHVHQWV a SHUVXaVLYH caVH 
IRU cRPSaQLHV WR LQcRUSRUaWH VRcLaO aQG HQYLURQPHQWaO UHVSRQVLbLOLW\ LQWR WKHLU IXQGaPHQWaO 
VWUaWHJLHV182. B\ LQcRUSRUaWLQJ CSR LQWR bXVLQHVV RSHUaWLRQV, a cRPSaQ\ caQ cXOWLYaWH a IaYRXUabOH 
bUaQG LPaJH, JaLQLQJ a cRPSHWLWLYH HGJH b\ UHVRQaWLQJ ZLWK VRcLaOO\-PLQGHG cXVWRPHUV. 
AGGLWLRQaOO\, CSR PHaVXUHV caQ SURacWLYHO\ aGGUHVV SRWHQWLaO ULVNV IURP UHJXOaWRU\ YLROaWLRQV 
aQG QHJaWLYH VRcLHWaO UHacWLRQV, XOWLPaWHO\ SUHVHUYLQJ WKH cRPSaQ\'V UHSXWaWLRQ.  
 

LRQJ-WHUP VXVWaLQabLOLW\ LV LQWULQVLc WR CSR, aOLJQLQJ bXVLQHVVHV ZLWK HYROYLQJ HQYLURQPHQWaO aQG 
VRcLaO QRUPV. TKLV OHaGV WR LQcUHaVHG RSHUaWLRQaO HIILcLHQc\ aQG UHVLOLHQcH. FLQaQcLaOO\, CSR 
cRQWULbXWHV WR VKaUHKROGHU YaOXH WKURXJK LPSURYHG cXVWRPHU OR\aOW\, cRVW UHGXcWLRQV, aQG accHVV 
WR QHZ PaUNHWV. A VRcLaOO\ UHVSRQVLbOH cRPSaQ\ aWWUacWV HWKLcaO LQYHVWRUV aQG LV bHWWHU SRVLWLRQHG 
IRU ORQJ-WHUP VXccHVV.  
 

VII. CULWLTXH RI CRUSRUaWH SRcLaO RHVSRQVLbLOLW\ MHcKaQLVPV 

EWKLcaO GLOHPPaV ZLWKLQ CSR LQLWLaWLYHV aULVH IURP WKH LQKHUHQW WHQVLRQ bHWZHHQ SURILW-GULYHQ 
PRWLYHV aQG JHQXLQH cRPPLWPHQW WR VRcLaO aQG HQYLURQPHQWaO caXVHV. CRPSaQLHV Pa\ SULRULWLVH 
VKRUW-WHUP ILQaQcLaO JaLQV RYHU ORQJ-WHUP VXVWaLQabLOLW\, OHaGLQJ WR WRNHQ JHVWXUHV UaWKHU WKaQ 
PHaQLQJIXO cKaQJH183. TKLV HWKLcaO cRQIOLcW KaPSHUV WKH cUHGLbLOLW\ RI CSR LQLWLaWLYHV aQG TXHVWLRQV 
WKH VLQcHULW\ RI cRUSRUaWLRQV LQ aGGUHVVLQJ JORbaO cKaOOHQJHV. 
 

TKH abVHQcH RI XQLIRUP VWaQGaUGV aQG PHaVXUHPHQW PHWULcV SUHVHQWV a PaMRU RbVWacOH LQ 
accXUaWHO\ HYaOXaWLQJ aQG cRPSaULQJ CSR HIIRUWV aPRQJ cRPSaQLHV. IQ WKH abVHQcH RI 
VWaQGaUGLVHG cULWHULa, LW bHcRPHV aUGXRXV WR JaXJH WKH WUXH HIIHcWLYHQHVV RI cRUSRUaWH LQLWLaWLYHV, 
XOWLPaWHO\ KLQGHULQJ WKH abLOLW\ RI cRQVXPHUV aQG VWaNHKROGHUV WR PaNH ZHOO-LQIRUPHG 
GHcLVLRQV184. MRUHRYHU, WKLV OacN RI cRQVLVWHQc\ cUHaWHV a ZLQGRZ IRU cRPSaQLHV WR PaQLSXOaWH 
aQG cKHUU\-SLcN GaWa WR SRUWUa\ a PRUH SRVLWLYH LPaJH. 
 

LLPLWHG HQIRUcHPHQW PHcKaQLVPV aQG OHJaO accRXQWabLOLW\ KLQGHU WKH LPSOHPHQWaWLRQ RI CSR 
LQLWLaWLYHV WKLOH VRPH cRPSaQLHV Pa\ ZLOOLQJO\ aGRSW CSR, RWKHUV Pa\ GLVUHJaUG WKHLU 
UHVSRQVLbLOLWLHV ZLWKRXW IacLQJ VHULRXV UHSHUcXVVLRQV. WLWKRXW a VWURQJ UHJXOaWRU\ IUaPHZRUN LQ 
SOacH, LUUHVSRQVLbOH SUacWLcHV caQ SHUVLVW, XOWLPaWHO\ XQGHUPLQLQJ WKH SRWHQWLaO bHQHILWV RI CSR185. 
 

TR HIIHcWLYHO\ WacNOH WKHVH cKaOOHQJHV, a cRPSUHKHQVLYH VWUaWHJ\ PXVW bH HPSOR\HG. B\ 
LPSOHPHQWLQJ PRUH VWULQJHQW UHJXOaWLRQV aQG XWLOLVLQJ VWaQGaUGLVHG UHSRUWLQJ PHWKRGV, 
WUaQVSaUHQc\ aQG accRXQWabLOLW\ caQ bH LPSURYHG. UOWLPaWHO\, a URbXVW aQG HQIRUcHabOH CSR 

 
182 MaWWHR TRQHOOR, ¶TKH BXVLQHVV CaVH IRU CRUSRUaWH SRcLaO RHVSRQVLbLOLW\· (HaUYaUG.HGX26 JXQH 2011) 
KWWSV://cRUSJRY.OaZ.KaUYaUG.HGX/2011/06/26/WKH-bXVLQHVV-caVH-IRU-cRUSRUaWH-VRcLaO-UHVSRQVLbLOLW\/  
183 SaQGUa DLHKO aQG RWKHUV, HaQGbRRN RI IQWHJUaWHG CSR CRPPXQLcaWLRQ (SSULQJHU IQWHUQaWLRQaO 
PXbOLVKLQJ 2017). 
184 TLP RRJPaQV aQG KaULP EO-JLVU, ¶DHVLJQLQJ YRXU CRPSaQ\·V SXVWaLQabLOLW\ RHSRUW· (HaUYaUG 
BXVLQHVV RHYLHZ14 JaQXaU\ 2022) KWWSV://KbU.RUJ/2022/01/GHVLJQLQJ-\RXU-cRPSaQ\V-VXVWaLQabLOLW\-UHSRUW  
185 AUQaXG VaQ WaH\HQbHUJH aQG DaYLG APaUOLHV RHVWUHSR , ¶CSR aQG LHJaO LLabLOLW\: HRZ WR FRVWHU 
GORbaO SWaQGaUGV aQG EQIRUcHPHQW?· (HEC PaULV2017) KWWSV://ZZZ.KHc.HGX/HQ/NQRZOHGJH/aUWLcOHV/cVU-
aQG-OHJaO-OLabLOLW\-KRZ-IRVWHU-JORbaO-VWaQGaUGV-aQG-HQIRUcHPHQW  

https://corpgov.law.harvard.edu/2011/06/26/the-business-case-for-corporate-social-responsibility/
https://hbr.org/2022/01/designing-your-companys-sustainability-report
https://www.hec.edu/en/knowledge/articles/csr-and-legal-liability-how-foster-global-standards-and-enforcement
https://www.hec.edu/en/knowledge/articles/csr-and-legal-liability-how-foster-global-standards-and-enforcement
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IUaPHZRUN LV cULWLcaO LQ HQVXULQJ WKaW cRUSRUaWH SUacWLcHV JHQXLQHO\ cRQWULbXWH WR cUHaWLQJ a 
SRVLWLYH LQIOXHQcH RQ bRWK VRcLHW\ aQG WKH HQYLURQPHQW. 
 

VIII. CaVH SWXGLHV: SWRULHV RI SXccHVVHV aQG FaLOXUHV RI WKH EIIHcWLYHQHVV RI CSR 

IQ a ZRUOG ZKHUH VXVWaLQabLOLW\ LV LQcUHaVLQJO\ SULRULWLVHG, PaWaJRQLa VKLQHV aV WKH SLQQacOH RI CSR. 
WLWK a VWHaGIaVW GHGLcaWLRQ WR WKH SUHVHUYaWLRQ RI WKH SOaQHW, WKLV RXWGRRU aSSaUHO cRPSaQ\ VHWV 
WKH baU KLJK WKURXJK YaULRXV LQLWLaWLYHV, VXcK aV XWLOLVLQJ UHc\cOHG PaWHULaOV aQG SURPRWLQJ UHSaLU 
aQG UHXVH. GRLQJ bH\RQG MXVW SURGXcW GHVLJQ, PaWaJRQLa'V UHQRZQHG "WRUQ WHaU" SURJUaP 
UHSUHVHQWV a WRS-QRWcK cRPPLWPHQW WR VXVWaLQabLOLW\186. B\ acWLYHO\ HQJaJLQJ LQ HQYLURQPHQWaO 
acWLYLVP, WKH cRPSaQ\ KaV bXLOW a VWURQJ IROORZLQJ RI OR\aO cXVWRPHUV aQG HVWabOLVKHG a SRVLWLYH 
SXbOLc LPaJH. NRW RQO\ GRHV LWV CSR VXccHVV JHQHUaWH ILQaQcLaO bHQHILWV, bXW LW aOVR PaNHV a 
PHaQLQJIXO cRQWULbXWLRQ WR VRcLHW\, UHLQIRUcLQJ WKH LPSRUWaQcH RI LQcRUSRUaWLQJ VXVWaLQabLOLW\ LQWR 
aOO aVSHcWV RI bXVLQHVV IRU a OaVWLQJ LPSacW. 
 

OQ WKH IOLS VLGH, VRONVZaJHQ'V HPLVVLRQV VcaQGaO VWaQGV aV a JOaULQJ H[aPSOH RI CSR JRQH ZURQJ. 
IQ a VKRcNLQJ WXUQ RI HYHQWV LQ 2015, WKH cRPSaQ\ cRQIHVVHG WR HTXLSSLQJ LWV GLHVHO caUV ZLWK 
VRIWZaUH WKaW cKHaWHG HPLVVLRQ WHVWV, OHaGLQJ WR VLJQLILcaQW ILQaQcLaO UHSHUcXVVLRQV aQG GaPaJH WR 
LWV UHSXWaWLRQ187. B\ GHcHLYLQJ LWV cXVWRPHUV aQG GLVUHJaUGLQJ HQYLURQPHQWaO UHJXOaWLRQV, 
VRONVZaJHQ acWHG XQHWKLcaOO\ aQG bURNH WKH bRQG RI WUXVW. TKLV VHUYHV aV a SRZHUIXO UHPLQGHU 
RI WKH cRQVHTXHQcHV RI LQVLQcHUH CSR VWUaWHJLHV, KLJKOLJKWLQJ WKH cUXcLaO QHHG IRU cRPSaQLHV WR 
GHPRQVWUaWH JHQXLQH cRPPLWPHQW WRZaUGV CSR. FaLOXUH WR GR VR caQ UHVXOW LQ VHYHUH OHJaO, 
ILQaQcLaO, aQG UHSXWaWLRQaO UHSHUcXVVLRQV. 
 

IX. CKaOOHQJHV LQ IPSOHPHQWLQJ CRUSRUaWH SRcLaO RHVSRQVLbLOLW\ 

WKHQ LW cRPHV WR LPSOHPHQWLQJ CSR, PaQ\ RbVWacOHV VWaQG LQ WKH Za\. CXOWXUaO aQG 
RUJaQLVaWLRQaO baUULHUV caQ KLQGHU WKH aGRSWLRQ RI CSR SUacWLcHV aQG PaNH LW GLIILcXOW WR aOLJQ 
ZLWK ORcaO YaOXHV. AV a UHVXOW RI JORbaOLVaWLRQ, WKHUH aUH QRZ GLYHUVH QRUPV aQG VWaQGaUGV WKaW 
PaNH LW cKaOOHQJLQJ WR LPSOHPHQW a VWaQGaUGLVHG CSR aSSURacK. AGGLWLRQaOO\, YaU\LQJ UHJXOaWRU\ 
HQYLURQPHQWV UHTXLUH aGaSWabLOLW\, aGGLQJ aQRWKHU Oa\HU RI cRPSOH[LW\ WR WKH SURcHVV188.  
 

FXUWKHUPRUH, WKH cRQVWaQW SUHVVXUH WR JHQHUaWH VKRUW-WHUP SURILWV caQ RIWHQ OHaG WR 
cRPSURPLVLQJ RQ CSR LQLWLaWLYHV, ZKLcK caQ cRQIOLcW ZLWK WKH XOWLPaWH JRaO RI ORQJ-WHUP 
VXVWaLQabLOLW\. SXccHVVIXOO\ QaYLJaWLQJ WKHVH cKaOOHQJHV UHTXLUHV ILQGLQJ a GHOLcaWH baOaQcH bHWZHHQ 
PaLQWaLQLQJ JORbaO cRQVLVWHQc\ ZKLOH bHLQJ VHQVLWLYH WR ORcaO YaOXHV, aV ZHOO aV VWUaWHJLcaOO\ aOLJQLQJ 
ZLWK GLIIHUHQW UHJXOaWRU\ OaQGVcaSHV. 
 

X. CRQcOXVLRQ 

 
186 PaWaJRQLa, ¶EQYLURQPHQWaO RHVSRQVLbLOLW\ PURJUaPV - PaWaJRQLa· (ZZZ.SaWaJRQLa.cRP2023) 
KWWSV://ZZZ.SaWaJRQLa.cRP/RXU-UHVSRQVLbLOLW\-SURJUaPV.KWPO  
187 RXVVHOO HRWWHQ, ¶VRONVZaJHQ: TKH ScaQGaO E[SOaLQHG· BBC NHZV (10 DHcHPbHU 2015) 
KWWSV://ZZZ.bbc.cR.XN/QHZV/bXVLQHVV-34324772  
188 KHLWK MXUSK\, ¶TKH CKaOOHQJHV RI CRUSRUaWH SRcLaO RHVSRQVLbLOLW\· (PLANERGY SRIWZaUH27 JXO\ 
2020) KWWSV://SOaQHUJ\.cRP/bORJ/cRUSRUaWH-VRcLaO-UHVSRQVLbLOLW\-cKaOOHQJHV/  

https://www.patagonia.com/our-responsibility-programs.html
https://www.bbc.co.uk/news/business-34324772
https://planergy.com/blog/corporate-social-responsibility-challenges/
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USRQ PHWLcXORXV aQaO\VLV, LW LV cOHaU WKaW CSR LV a cRPSOH[ aQG PXOWLIacHWHG cRQcHSW. TKH HVVa\ 
LQLWLaOO\ H[SORUHG WKH GLYHUVH LQWHUSUHWaWLRQV aQG XQGHUVWaQGLQJV RI CSR. FURP WKHUH, LW WUacHG 
WKH cRQcHSW WKURXJK WKH HYROXWLRQ RI LWV KLVWRULcaO PLOHVWRQHV, OHJaO UHJXOaWLRQV, aQG WKHRUHWLcaO 
XQGHUSLQQLQJV, aOO RI ZKLcK cRQWULbXWHG LWV SUHVHQcH LQ WKH cRUSRUaWH UHaOP. AOVR, WKH VLJQLILcaQcH 
RI CSR LQ SURPRWLQJ HWKLcaO bXVLQHVV cRQGXcW aQG SURSHOOLQJ VXVWaLQabOH SURJUHVV caQQRW bH 
RYHUORRNHG. 
 

TKH KHaUW RI WKLV HVVa\ OLHV LQ WKH HYaOXaWLRQ RI WKH HIIHcWLYHQHVV RI CSR PHcKaQLVPV. TKH aQaO\VLV 
GHOYHG GHHSO\ LQWR WKH OHJaO aQG UHJXOaWRU\ IUaPHZRUNV WKaW VXSSRUW CSR, XOWLPaWHO\ GLVcORVLQJ 
WKaW WKHLU LPSacW LV KHaYLO\ LQIOXHQcHG b\ WKHLU HQIRUcHPHQW aQG aGaSWabLOLW\. AOWKRXJK WKH 
PHWLcXORXV LPSOHPHQWaWLRQ RI CSR cRPSRQHQWV VKRZV SURPLVH LQ acKLHYLQJ GHVLUHG RXWcRPHV, 
a cULWLcaO H[aPLQaWLRQ aOVR H[SRVHV LVVXHV VXcK aV JUHHQZaVKLQJ aQG VXSHUILcLaO HIIRUWV, ZKLcK 
KLQGHU WKH WUXH IXOILOPHQW RI cRUSRUaWH UHVSRQVLbLOLWLHV. 
TKH LPSRUWaQcH RI CSR KaV JaLQHG ZLGHVSUHaG accHSWaQcH, WKaQNV WR LWV SRZHUIXO aUJXPHQW WKaW 
UHVSRQVLbOH bXVLQHVV SUacWLcHV QRW RQO\ bHQHILW VRcLHW\ bXW aOVR HQKaQcH ORQJ-WHUP SURILWabLOLW\ 
aQG UHSXWaWLRQ. IQ H[aPLQLQJ YaULRXV caVH VWXGLHV, a QXaQcHG YLHZSRLQW KaV bHHQ SUHVHQWHG, 
GHPRQVWUaWLQJ bRWK WULXPSKV aQG VHWbacNV, ZKLOH XQGHUVcRULQJ WKH HVVHQWLaO HOHPHQWV RI 
ZKROHKHaUWHG GHGLcaWLRQ aQG WacWLcaO SULRULWLVaWLRQ.  
 

TKURXJK aQ LQ-GHSWK H[aPLQaWLRQ, LW ZaV XQcRYHUHG WKaW a PXOWLWXGH RI RbVWacOHV LQ WKH 
LPSOHPHQWaWLRQ RI CSR, VXcK aV OLPLWHG UHVRXUcHV aQG cRPSHWLQJ VWaNHKROGHU LQWHUHVWV. TKHVH 
URaGbORcNV caOO IRU a XQLILHG aSSURacK LQYROYLQJ bXVLQHVVHV, JRYHUQPHQWV, aQG cLYLO VRcLHW\ WR 
cUHaWH aQ aWPRVSKHUH WKaW SURPRWHV UHVSRQVLbOH cRUSRUaWH SUacWLcHV. 
 

AccRUGLQJO\, CSR'V HIIHcWLYHQHVV UHOLHV RQ a cRQVWaQWO\ HYROYLQJ baOaQcH bHWZHHQ UHJXOaWRU\ 
VWUXcWXUHV, GHOLbHUaWH cRUSRUaWH cKRLcHV, aQG VLQcHUH GHGLcaWLRQ. TKLV HVVa\ HPSKaVLVHV WKH QHHG 
IRU cRPSaQLHV WR JR bH\RQG VXUIacH-OHYHO JHVWXUHV aQG WUXO\ LQWHJUaWH CSR LQWR WKHLU IXQGaPHQWaO 
SUacWLcHV. WKLOH WKLV HYaOXaWLRQ KLJKOLJKWV WKH HIIHcWLYHQHVV RI WKH cRQcHSW RI CSR aV a cRUSRUaWH 
JRYHUQaQcH PHcKaQLVP, LW'V cOHaU WKaW RQJRLQJ H[aPLQaWLRQ, IOH[LbLOLW\, aQG cROOabRUaWLYH acWLRQ 
aUH HVVHQWLaO LQ XQOHaVKLQJ WKH IXOO SRWHQWLaO RI CSR WR cRQIURQW PRGHUQ VRcLR-HQYLURQPHQWaO 
LVVXHV. 
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KWWSV://ZZZ.aSLGa\.cRP/bORJ-SRVWV/cRUSRUaWH-VXVWaLQabLOLW\-UHSRUWLQJ-GLUHcWLYH-aOO-\RX-QHHG-WR-
NQRZ#:a:WH[W=TKH%20QHZ%20GLUHcWLYH%20ZLOO%20UHTXLUH  

AUH]RX NaHLQL aQG RWKHUV, ¶CaVH SWXG\: HRZ TOMS SKRHV MaGH a CaXVH WKH CHQWUH RI IWV 
AcWLYLWLHV· (BXVLQHVV TRGa\7 JXQH 2015 KWWSV://ZZZ.bXVLQHVVWRGa\.LQ/PaJa]LQH/ObV-caVH-
VWXG\/VWRU\/WRPV-VKRHV-VKRHV-IRU-IUHH-caXVH-PaUNHWLQJ-VWUaWHJ\-caVH-VWXG\-49364-2015-05-22 

ASEAN CSR, ¶AVHaQ CSR - HRPH· (ZZZ.aVHaQ-cVU-QHWZRUN.RUJ2023) <KWWSV://ZZZ.aVHaQ-cVU-
QHWZRUN.RUJ/c/>MXUSK\ K, ¶TKH CKaOOHQJHV RI CRUSRUaWH SRcLaO RHVSRQVLbLOLW\· (PLANERGY 
SRIWZaUH27 JXO\ 2020) KWWSV://SOaQHUJ\.cRP/bORJ/cRUSRUaWH-VRcLaO-UHVSRQVLbLOLW\-cKaOOHQJHV/  

BaUU\ A-M, ¶TKH UK MRGHUQ SOaYHU\ AcW aQG CRUSRUaWH RHVSRQVLbLOLW\: PURJUHVV aQG 
CKaOOHQJHV· (ZZZ.VWPaU\V.ac.XN2023) 
KWWSV://ZZZ.VWPaU\V.ac.XN/UHVHaUcK/cHQWUHV/baNKLWa/UHVHaUcK/aUWLcOHV/cRUSRUaWH-
UHVSRQVLbLOLW\.aVS[  

BHQ & JHUU\'V, ¶CaXVHV BHQ & JHUU\·V HaV AGYRcaWHG IRU RYHU WKH YHaUV ZLWK TKHLU CRUSRUaWH 
SRcLaO RHVSRQVLbLOLW\ _ BHQ & JHUU\·V· (KWWS://ZZZ.bHQMHUU\.cRP2014) 
KWWSV://ZZZ.bHQMHUU\.cRP/ZKaWV-QHZ/2014/cRUSRUaWH-VRcLaO-UHVSRQVLbLOLW\-KLVWRU\  

CUaQH A, MaWWHQ D aQG SSHQcH LJ, ¶(PDF) CRUSRUaWH SRcLaO RHVSRQVLbLOLW\: IQ GORbaO CRQWH[W· 
(RHVHaUcKGaWH2013) 
<KWWSV://ZZZ.UHVHaUcKJaWH.QHW/SXbOLcaWLRQ/228123773_CRUSRUaWH_SRcLaO_RHVSRQVLbLOLW\_IQ_GO
RbaO_CRQWH[W> 

DLMaJJLR PJ aQG PRZHOO WW, ¶TKH IURQ CaJH RHYLVLWHG: IQVWLWXWLRQaO IVRPRUSKLVP aQG 
CROOHcWLYH RaWLRQaOLW\ LQ OUJaQL]aWLRQaO FLHOGV· (1983) 48 APHULcaQ SRcLRORJLcaO RHYLHZ 147 

EONLQJWRQ J, ¶AccRXQWLQJ IRU WKH TULSOH BRWWRP LLQH· (1998) 2 MHaVXULQJ BXVLQHVV E[cHOOHQcH 
18 KWWSV://ZZZ.MRKQHONLQJWRQ.cRP/aUcKLYH/TBL-HONLQJWRQ-cKaSWHU.SGI  

EXURSHaQ CRPPLVVLRQ, ¶WaVWH FUaPHZRUN DLUHcWLYH· (HQYLURQPHQW.Hc.HXURSa.HX2022) 
KWWSV://HQYLURQPHQW.Hc.HXURSa.HX/WRSLcV/ZaVWH-aQG-UHc\cOLQJ/ZaVWH-IUaPHZRUN-GLUHcWLYH_HQ  

FaLU TUaGH FRXQGaWLRQ, ¶FLQG RXW a BXQcK RI FacWV abRXW FaLUWUaGH BaQaQaV· (FaLUWUaGH 
FRXQGaWLRQ2020) KWWSV://ZZZ.IaLUWUaGH.RUJ.XN/IaUPHUV-aQG-ZRUNHUV/baQaQaV/abRXW-baQaQaV/  

HRWWHQ R, ¶VRONVZaJHQ: TKH ScaQGaO E[SOaLQHG· BBC NHZV (10 DHcHPbHU 2015) 
KWWSV://ZZZ.bbc.cR.XN/QHZV/bXVLQHVV-34324772  

https://asq.org/quality-resources/iso-26000%23:~:text=ISO%2026000%20aims%20to:
https://asq.org/quality-resources/iso-26000%23:~:text=ISO%2026000%20aims%20to:
https://www.apiday.com/blog-posts/corporate-sustainability-reporting-directive-all-you-need-to-know%23:~:text=The%20new%20directive%20will%20require
https://www.apiday.com/blog-posts/corporate-sustainability-reporting-directive-all-you-need-to-know%23:~:text=The%20new%20directive%20will%20require
https://www.businesstoday.in/magazine/lbs-case-study/story/toms-shoes-shoes-for-free-cause-marketing-strategy-case-study-49364-2015-05-22
https://www.businesstoday.in/magazine/lbs-case-study/story/toms-shoes-shoes-for-free-cause-marketing-strategy-case-study-49364-2015-05-22
https://planergy.com/blog/corporate-social-responsibility-challenges/
https://www.stmarys.ac.uk/research/centres/bakhita/research/articles/corporate-responsibility.aspx
https://www.stmarys.ac.uk/research/centres/bakhita/research/articles/corporate-responsibility.aspx
https://www.benjerry.com/whats-new/2014/corporate-social-responsibility-history
https://www.johnelkington.com/archive/TBL-elkington-chapter.pdf
https://environment.ec.europa.eu/topics/waste-and-recycling/waste-framework-directive_en
https://www.fairtrade.org.uk/farmers-and-workers/bananas/about-bananas/
https://www.bbc.co.uk/news/business-34324772
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McKLQVH\, ¶�UVWHG·V RHQHZabOH-EQHUJ\ TUaQVIRUPaWLRQ _ McKLQVH\· (ZZZ.PcNLQVH\.cRP10 
JXO\ 2020) KWWSV://ZZZ.PcNLQVH\.cRP/caSabLOLWLHV/VXVWaLQabLOLW\/RXU-LQVLJKWV/RUVWHGV-UHQHZabOH-
HQHUJ\-WUaQVIRUPaWLRQ  

PaUU\ M, ¶LRYH CKRcROaWH, HaWH IQMXVWLcH? 6 RHaVRQV WR CKRRVH FaLUWUaGH· (FaLUWUaGH 
FRXQGaWLRQ7 JXO\ 2021) KWWSV://ZZZ.IaLUWUaGH.RUJ.XN/PHGLa-cHQWUH/bORJ/ORYH-cKRcROaWH-KaWH-
LQMXVWLcH-6-UHaVRQV-WR-cKRRVH-IaLUWUaGH/  

PaWaJRQLa, ¶EQYLURQPHQWaO RHVSRQVLbLOLW\ PURJUaPV - PaWaJRQLa· (ZZZ.SaWaJRQLa.cRP2023) 
KWWSV://ZZZ.SaWaJRQLa.cRP/RXU-UHVSRQVLbLOLW\-SURJUaPV.KWPO  

PRUWHU M aQG KUaPHU M, ¶SWUaWHJ\ aQG SRcLHW\: TKH LLQN bHWZHHQ CRPSHWLWLYH AGYaQWaJH aQG 
CRUSRUaWH SRcLaO RHVSRQVLbLOLW\· (HaUYaUG BXVLQHVV RHYLHZDHcHPbHU 2006) 
KWWSV://KbU.RUJ/2006/12/VWUaWHJ\-aQG-VRcLHW\-WKH-OLQN-bHWZHHQ-cRPSHWLWLYH-aGYaQWaJH-aQG-
cRUSRUaWH-VRcLaO-UHVSRQVLbLOLW\  

RRJPaQV T aQG EO-JLVU K, ¶DHVLJQLQJ YRXU CRPSaQ\·V SXVWaLQabLOLW\ RHSRUW· (HaUYaUG BXVLQHVV 
RHYLHZ14 JaQXaU\ 2022) KWWSV://KbU.RUJ/2022/01/GHVLJQLQJ-\RXU-cRPSaQ\V-VXVWaLQabLOLW\-UHSRUW  

RRJPaQV T aQG EO-JLVU K, ¶DHVLJQLQJ YRXU CRPSaQ\·V SXVWaLQabLOLW\ RHSRUW· (HaUYaUG BXVLQHVV 
RHYLHZ14 JaQXaU\ 2022) KWWSV://KbU.RUJ/2022/01/GHVLJQLQJ-\RXU-cRPSaQ\V-VXVWaLQabLOLW\-UHSRUW  

SWaUbXcNV, ¶RHVSRQVLbO\ GURZQ aQG FaLU TUaGH CRIIHH: SWaUbXcNV CRIIHH CRPSaQ\· 
(SWaUbXcNV2022) KWWSV://ZZZ.VWaUbXcNV.cRP/UHVSRQVLbLOLW\/VRXUcLQJ/cRIIHH/  

TRQHOOR M, ¶TKH BXVLQHVV CaVH IRU CRUSRUaWH SRcLaO RHVSRQVLbLOLW\· (HaUYaUG.HGX26 JXQH 2011) 
KWWSV://cRUSJRY.OaZ.KaUYaUG.HGX/2011/06/26/WKH-bXVLQHVV-caVH-IRU-cRUSRUaWH-VRcLaO-
UHVSRQVLbLOLW\/  

UNIDO, ¶WKaW IV CSR?· (UQLWHG NaWLRQV IQGXVWULaO DHYHORSPHQW OUJaQL]aWLRQ2023) 
KWWSV://ZZZ.XQLGR.RUJ/RXU-IRcXV/aGYaQcLQJ-HcRQRPLc-cRPSHWLWLYHQHVV/cRPSHWLWLYH-WUaGH-
caSacLWLHV-aQG-cRUSRUaWH-UHVSRQVLbLOLW\/cRUSRUaWH-VRcLaO-UHVSRQVLbLOLW\-PaUNHW-LQWHJUaWLRQ/ZKaW-
cVU 

UQLOHYHU, ¶LHaGLQJ aQG DHOLYHULQJ RQ SXVWaLQabLOLW\· (UQLOHYHU5 Ma\ 2023) 
KWWSV://ZZZ.XQLOHYHU.cRP/QHZV/QHZV-VHaUcK/2023/OHaGLQJ-aQG-GHOLYHULQJ-RQ-VXVWaLQabLOLW\-
WKURXJK-RXU-cRPSaVV-cRPPLWPHQWV/  

UQLOHYHU, ¶PaUWQHULQJ ZLWK SXSSOLHUV WR DHOLYHU NHW ZHUR· (UQLOHYHU2023) 
KWWSV://ZZZ.XQLOHYHU.cRP/SOaQHW-aQG-VRcLHW\/cOLPaWH-acWLRQ/SaUWQHULQJ-ZLWK-VXSSOLHUV-WR-GHOLYHU-
QHW-]HUR/  

VaQ WaH\HQbHUJH A aQG APaUOLHV RHVWUHSR D, ¶CSR aQG LHJaO LLabLOLW\: HRZ WR FRVWHU GORbaO 
SWaQGaUGV aQG EQIRUcHPHQW?· (HEC PaULV2017) KWWSV://ZZZ.KHc.HGX/HQ/NQRZOHGJH/aUWLcOHV/cVU-
aQG-OHJaO-OLabLOLW\-KRZ-IRVWHU-JORbaO-VWaQGaUGV-aQG-HQIRUcHPHQW  

https://www.mckinsey.com/capabilities/sustainability/our-insights/orsteds-renewable-energy-transformation
https://www.mckinsey.com/capabilities/sustainability/our-insights/orsteds-renewable-energy-transformation
https://www.fairtrade.org.uk/media-centre/blog/love-chocolate-hate-injustice-6-reasons-to-choose-fairtrade/
https://www.fairtrade.org.uk/media-centre/blog/love-chocolate-hate-injustice-6-reasons-to-choose-fairtrade/
https://www.patagonia.com/our-responsibility-programs.html
https://hbr.org/2006/12/strategy-and-society-the-link-between-competitive-advantage-and-corporate-social-responsibility
https://hbr.org/2006/12/strategy-and-society-the-link-between-competitive-advantage-and-corporate-social-responsibility
https://hbr.org/2022/01/designing-your-companys-sustainability-report
https://hbr.org/2022/01/designing-your-companys-sustainability-report
https://www.starbucks.com/responsibility/sourcing/coffee/
https://corpgov.law.harvard.edu/2011/06/26/the-business-case-for-corporate-social-responsibility/
https://corpgov.law.harvard.edu/2011/06/26/the-business-case-for-corporate-social-responsibility/
https://www.unido.org/our-focus/advancing-economic-competitiveness/competitive-trade-capacities-and-corporate-responsibility/corporate-social-responsibility-market-integration/what-csr
https://www.unido.org/our-focus/advancing-economic-competitiveness/competitive-trade-capacities-and-corporate-responsibility/corporate-social-responsibility-market-integration/what-csr
https://www.unido.org/our-focus/advancing-economic-competitiveness/competitive-trade-capacities-and-corporate-responsibility/corporate-social-responsibility-market-integration/what-csr
https://www.unilever.com/news/news-search/2023/leading-and-delivering-on-sustainability-through-our-compass-commitments/
https://www.unilever.com/news/news-search/2023/leading-and-delivering-on-sustainability-through-our-compass-commitments/
https://www.unilever.com/planet-and-society/climate-action/partnering-with-suppliers-to-deliver-net-zero/
https://www.unilever.com/planet-and-society/climate-action/partnering-with-suppliers-to-deliver-net-zero/
https://www.hec.edu/en/knowledge/articles/csr-and-legal-liability-how-foster-global-standards-and-enforcement
https://www.hec.edu/en/knowledge/articles/csr-and-legal-liability-how-foster-global-standards-and-enforcement
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VaQ WaH\HQbHUJH A aQG APaUOLHV RHVWUHSR D, ¶CSR aQG LHJaO LLabLOLW\: HRZ WR FRVWHU GORbaO 
SWaQGaUGV aQG EQIRUcHPHQW?· (HEC PaULV2017) KWWSV://ZZZ.KHc.HGX/HQ/NQRZOHGJH/aUWLcOHV/cVU-
aQG-OHJaO-OLabLOLW\-KRZ-IRVWHU-JORbaO-VWaQGaUGV-aQG-HQIRUcHPHQW  

VLJLOaQcH POaQ, ¶TKH LaZ RQ WKH DXW\ RI VLJLOaQcH ² LLVW RI CRPSaQLHV SXbMHcW WR WKH DXW\ RI 
VLJLOaQcH· (VLJLOaQcH POaQ OUJ2023) KWWSV://YLJLOaQcH-SOaQ.RUJ/WKH-
OaZ/#:a:WH[W=A%20SLRQHHULQJ%20OaZ&WH[W=IW%20UHTXLUHV%20FUHQcK%20cRPSaQLHV%20WR  
 

 

 

  

https://www.hec.edu/en/knowledge/articles/csr-and-legal-liability-how-foster-global-standards-and-enforcement
https://www.hec.edu/en/knowledge/articles/csr-and-legal-liability-how-foster-global-standards-and-enforcement
https://vigilance-plan.org/the-law/%23:~:text=A%20pioneering%20law&text=It%20requires%20French%20companies%20to
https://vigilance-plan.org/the-law/%23:~:text=A%20pioneering%20law&text=It%20requires%20French%20companies%20to
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IQWHUQaWLRQaO CRPPHUcLaO AUbLWUaWLRQ: DRPHVWLc CRXUWV aQG PaUW\ 
AXWRQRP\ 

HaULVK VLMa\aNXPaU 
DHSaUWPHQW RI LaZ, UQLYHUVLW\ RI LHLcHVWHU, UQLWHG KLQJGRP 

 

 

IQWURGXcWLRQ 

PaUW\ aXWRQRP\ LV a VacURVaQcW SULQcLSOH ZLWKLQ IQWHUQaWLRQaO CRPPHUcLaO AUbLWUaWLRQ, 
cRQWHPSOaWHG LQ LQWHUQaWLRQaO cRQYHQWLRQV189 aQG QaWLRQaO OaZV, VXcK aV WKH AUbLWUaWLRQ AcW 1996190 
aV bHLQJ RQH RI WKH cHQWUaO SLOOaUV XSRQ ZKLcK IQWHUQaWLRQaO CRPPHUcLaO AUbLWUaWLRQ LV bXLOW.191 
TKLV SULQcLSOH UXQV WKURXJK WKH GLIIHUHQW OLPbV aQG VWaJHV RI IQWHUQaWLRQaO CRPPHUcLaO 
AUbLWUaWLRQ. TKLV SULQcLSOH LV OaUJHO\ cRQWHPSOaWHG aQG cKaPSLRQHG b\ WKH GRPHVWLc cRXUWV. TKLV 
HVVa\ VHHNV WR aUWLcXOaWH WKH cRXUW·V cRPPLWPHQW WR cKaPSLRQLQJ WKLV SULQcLSOH b\ cRQVLGHULQJ 
OHaGLQJ MXGJHPHQWV LQ WKH cRQWH[W RI aUbLWUaWLRQ aJUHHPHQWV, aSSOLcabOH OaZV, aQG WKH 
aSSRLQWPHQW RI aUbLWUaWRUV. TKH UHVWULcWLRQ RQ SaUW\ aXWRQRP\, cLWLQJ PaQGaWRU\ OaZV aQG 
SURYLVLRQV ZLOO aOVR bH GLVcXVVHG.  
 

AQ XQGHUVWaQGLQJ RI PaUW\ AXWRQRP\  
PULRU WR HPbaUNLQJ RQ WKH SUHPLVH RI WKH WRSLc LQ TXHVWLRQ, LW LV LPSRUWaQW WR HVWabOLVK aQ 
XQGHUVWaQGLQJ RI WKH SULQcLSOH RI SaUW\ aXWRQRP\ LQ IQWHUQaWLRQaO CRPPHUcLaO AUbLWUaWLRQ. A 
VLPSOH XQGHUVWaQGLQJ ZRXOG bH WKaW SaUWLHV KaYH WKH IUHHGRP WR cKRRVH WKH SURcHGXUHV aQG 
OaZV192 LQ accRUGaQcH ZLWK ZKLcK GLVSXWHV ZRXOG bH UHVROYHG LQ aUbLWUaWLRQ. HRZHYHU, LW caQ bH 
VaLG WKaW SaUW\ aXWRQRP\ LQ IQWHUQaWLRQaO CRPPHUcLaO AUbLWUaWLRQ LV QRW abVROXWH VLQcH 
PaQGaWRU\ SURYLVLRQV aQG OaZV RI a VWaWH SUHYaLO RYHU LW.193       
 

1. PaUW\ AXWRQRP\ LQ AUbLWUaWLRQ AJUHHPHQWV 

 

TKLV VHcWLRQ ZLOO aVVHVV WKH cRXUWV· aSSURacK WR SaUW\ aXWRQRP\, cRQVLGHULQJ OHaGLQJ GHcLVLRQV 
SHUWaLQLQJ WR AUbLWUaWLRQ AJUHHPHQWV. WKHQ aVVHVVLQJ ZKHWKHU SaUW\ aXWRQRP\ LV cKaPSLRQHG 
b\ WKH cRXUWV, LQ WKH cRQWH[W RI aUbLWUaWLRQ aJUHHPHQWV, WKH OHaGLQJ caVH RI FLRQa TUXVW194 LV aQ 
aSSURSULaWH VWaUWLQJ SRLQW. IW LV JLYHQ WKaW aUbLWUaWLRQ aJUHHPHQWV UHIOHcW SaUW\ aXWRQRP\ aV LW 
HYLGHQcHV WKH cRQVHQVXaO aQG YROXQWaU\ QaWXUH RI WKH aUbLWUaWLRQ SURcHVV; WKH SaUWLHV aJUHH WR 
VXbPLW WKHLU GLVSXWH aULVLQJ RXW RI a cRQWUacWXaO UHOaWLRQVKLS bHIRUH aQ aUbLWUaWRU RU WULbXQaO. IQ 
LQWHUSUHWLQJ aUbLWUaWLRQ aJUHHPHQWV, aV SHU LRUG HRIIPaQ LQ FLRQa TUXVW, ´IW GHSHQGV XSRQ WKH 
LQWHQWLRQ RI WKH SaUWLHV aV H[SUHVVHG LQ WKHLU aJUHHPHQW. OQO\ WKH aJUHHPHQW caQ WHOO \RX ZKaW 

 
189 UNCITRAL ¶SHcUHWaULaO GXLGH RQ WKH CRQYHQWLRQ RQ WKH RHcRJQLWLRQ aQG EQIRUcHPHQW RI FRUHLJQ 
AUbLWUaO AZaUGV· (2016) 187. SHH AUWLcOH V (1)(G)  
190 AUbLWUaWLRQ AcW 1996, V. 1(b)  
191 MaVRRG AKPHG, ¶TKH LQIOXHQcH RI WKH GHORcaOLVaWLRQ aQG VHaW WKHRULHV XSRQ MXGLcLaO aWWLWXGHV WRZaUGV 
LQWHUQaWLRQaO cRPPHUcLaO aUbLWUaWLRQ· (2011) 77(4) AUbLWUaWLRQ 2011 406.  
192 MLa LRXLVH LLYLQJVWRQH, ¶PaUW\ AXWRQRP\ LQ IQWHUQaWLRQaO CRPPHUcLaO AUbLWUaWLRQ: PRSXOaU FaOOac\ 
RU PURYHQ FacW?· (2008) 25(5) JRXUQaO RI IQWHUQaWLRQaO AUbLWUaWLRQ 529. 
193 APHULcaQ DLaJQRVWLca Y GUaGLSRUH (1998) 44 NSWLR 312, 328 (SXSUHPH CRXUW NSW) 
194 FLRQa TUXVW & HROGLQJV CRUS Y PULYaORY [2007] UKHL 40.  
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NLQG RI GLVSXWHV WKH\ LQWHQGHG WR VXbPLW WR aUbLWUaWLRQ.µ195 HHUH, LW caQ bH LQIHUUHG WKaW WKH LPSRUW 
RI WKH MXGJHPHQW LV WR UHIHU WR ZKaW ZaV aJUHHG RQ b\ WKH SaUWLHV.  
 

SXbVHTXHQWO\, LW ZaV aOVR VaLG WKaW WKH SURSHU aSSURacK WR cRQVWUXcWLRQ ZRXOG bH WR JLYH HIIHcW WR 
WKH cRPPHUcLaO SXUSRVH RI WKH aJUHHPHQW196 aQG LW LV WR bH aVVXPHG WKaW SaUWLHV LQWHQGHG IRU aQ\ 
GLVSXWH aULVLQJ RXW RI WKHLU cRQWUacWXaO UHOaWLRQVKLS WR bH VXbPLWWHG WR aUbLWUaWLRQ, XQOHVV 
RWKHUZLVH VWaWHG.197 UOWLPaWHO\, WKH cKRLcH RI LVVXHV WKaW aUH WR bH VXbPLWWHG WR aUbLWUaWLRQ aUH OHIW 
ZLWK WKH SaUWLHV. TKH HRXVH RI LRUGV· aSSURacK LQ WKLV caVH H[HPSOLILHV LWV VXSSRUW IRU WKH 
SULQcLSOH RI SaUW\-aXWRQRP\ b\ XQGHUVcRULQJ WKH LPSRUWaQcH RI XSKROGLQJ WKH SaUWLHV· LQWHQWLRQV. 
TKXV, WKH SULQcLSOH RI SaUW\ aXWRQRP\ LV JLYHQ GXH LPSRUWaQcH b\ WKH cRXUWV ZKHQ LQWHUSUHWLQJ 
aJUHHPHQWV.  
 

TKH HRXVH RI LRUGV LQ FLRQa TUXVW aOVR HcKRHG WKH GRcWULQH RI VHSaUabLOLW\; ZKHUH WKH ZLGHU 
cRPPHUcLaO cRQWUacW LV YRLG RU YRLGabOH,198 LW GRHV QRW aXWRPaWLcaOO\ IROORZ WKaW WKH aUbLWUaWLRQ 
cOaXVH LV LQYaOLG. TKH GRcWULQH RI VHSaUabLOLW\ UHIOHcWV aQG SURWHcWV WKH SULQcLSOH RI SaUW\ aXWRQRP\ 
aV LW UHIOHcWV WKH SaUWLHV· LQWHQWLRQV aQG PXWXaO aJUHHPHQW. TKH cRXUW·V HPSKaVLV RQ WKH aXWRQRP\ 
RI aQ aUbLWUaWLRQ cOaXVH H[KLbLWV LWV cRPPLWPHQW WR PaLQWaLQLQJ WKH aXWRQRP\ RI WKH SaUWLHV.  
 

HRZHYHU, LI, IRU LQVWaQcH, a SaUW\ cOaLPV WR KaYH bHHQ a YLcWLP RI IRUJHU\ RU LQcaSacLW\ aQG QRW 
KaYH aJUHHG WR aQ\WKLQJ LQ WKH cRQWUacW, WKH GRcWULQH GRHV QRW GR ULJKW b\ RQH RI WKH SaUWLHV. TR 
WKaW, WKH cRXUW aOVR KLJKOLJKWHG WKaW aQ aUbLWUaWLRQ aJUHHPHQW Pa\ aOVR bH YRLG, ZKHUH WKH 
aUbLWUaWLRQ aJUHHPHQW ZaV cRQWaLQHG LQ WKH ZLGHU cRPPHUcLaO cRQWUacW aQG RQH RI WKH SaUWLHV 
cOaLPHG WR KaYH QRW aJUHHG WR aQ\WKLQJ LQ WKH aJUHHPHQW. FRU H[aPSOH, LQ caVHV RI IRUJHU\. 
CRQWHPSOaWLQJ WKaW LQ VXcK aQ LQVWaQcH, WKH aJUHHPHQW ZRXOG bH YRLG LV a IXUWKHU aVVHUWLRQ b\ WKH 
cRXUWV, RI WKH LPSRUWaQcH RI SaUW\ aXWRQRP\.  
 

2. PaUW\ aXWRQRP\ LQ WKH cRQWH[W RI ASSOLcabOH LaZV 

 

TKLV VHcWLRQ ZLOO H[aPLQH WKH GRPHVWLc cRXUWV· aSSURacK WR SaUW\ aXWRQRP\ LQ OHaGLQJ GHcLVLRQV 
UHOaWHG WR OaZV aSSOLcabOH WR aUbLWUaWLRQ aJUHHPHQWV aQG WKH VXbVWaQcH RI WKH GLVSXWH.  
IQ EQNa IQVaaW VH SaQa\L AS Y OOO IQVXUaQcH CR CKXbb,199 WKH GLVSXWH LQYROYHG a cRQWUacW IRU 
cRQVWUXcWLRQ ZRUN aW a RXVVLaQ SRZHU SOaQW, ZKRVH LQVXUaQcH SURYLGHU ZaV CKXbb. OZLQJ WR a 
ILUH LQ WKH SOaQW, CKXbb VRXJKW cRPSHQVaWLRQ IURP EQNa. TKH SUHPLVH RI WKH GLVSXWH cHQWUHG 
aURXQG WKH IacW WKaW CKXbb KaG ILOHG a WRUW cOaLP LQ WKH MRVcRZ cRXUW ZKLcK EQNa VRXJKW aQ 
aQWL-LQMXQcWLRQ VXLW aJaLQVW, LQ WKH EQJOLVK HLJK CRXUW, aUJXLQJ WKaW WKH LQLWLaWLRQ RI SURcHHGLQJV 
LQ RXVVLa ZaV LQ bUHacK RI WKH aUbLWUaWLRQ aJUHHPHQW. TKH cRQWUacW bHWZHHQ WKH SaUWLHV KaG aQ 

 
195 LbLG [5] 
196 FLRQa TUXVW (Q 6) [7]  
197 IbLG [13] 
198 LbLG [17]  
199 EQNa IQVaaW YH SaQa\L A.S. Y OOO IQVXUaQcH CRPSaQ\ CKXbb [2020] UKSC 38  
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aUbLWUaWLRQ cOaXVH IRU GLVSXWHV WR bH UHVROYHG LQ LRQGRQ XQGHU ICC RXOHV. TKH NH\ LVVXH LQ WKLV 
caVH ZaV WKHUHIRUH GHWHUPLQLQJ WKH aSSOLcabOH OaZ IRU WKH aUbLWUaWLRQ aJUHHPHQW.200       
 

OQ aSSHaO WR WKH UK SXSUHPH cRXUW, LW ZaV aIILUPHG WKaW WKH ZLGHU cRPPHUcLaO cRQWUacW KaG a 
cOaXVH ZKLcK UHIOHcWHG WKH SaUWLHV· cKRLcH RI OaZ ZKLcK ZRXOG JRYHUQ WKH cRQWUacW, WKaW OaZ ZRXOG 
aOVR aSSO\ WR WKH aUbLWUaWLRQ cOaXVH. TKLV UHaVRQLQJ VKRZV WKH cRXUW·V GXH cRQVLGHUaWLRQ JLYHQ WR 
WKH SULQcLSOH RI SaUW\ aXWRQRP\; WKaW WKH aUbLWUaWLRQ cOaXVH IRUPV SaUW RI WKH cRQWUacW, ZKLcK 
SaUWLHV KaYH H[SUHVVO\ aJUHHG WR bH JRYHUQHG b\ a VSHcLILc OaZ.201 A cKRLcH b\ WKH SaUWLHV WR VXbMHcW 
WKHLU cRPPHUcLaO cRQWUacW WR a cHUWaLQ OaZ LV a WaQJLbOH H[HUcLVH RI SaUW\ aXWRQRP\. TKHUHIRUH, 
bHaULQJ LQ PLQG WKaW SaUWLHV ZRXOG KaYH cKRVHQ a V\VWHP RI OaZ WR VXbMHcW WKHLU UHOaWLRQVKLS WR, LW 
LV RQO\ QaWXUaO WR aUULYH aW a UHaVRQabOH cRQcOXVLRQ WKaW WKH SaUWLHV GLG LQWHQG IRU a cOaXVH IRUPLQJ 
SaUW RI WKH cRQWUacW WR aOVR bH JRYHUQHG b\ WKH VaPH OaZ ZKLcK JRYHUQV WKH UHPaLQGHU RI WKH 
cRQWUacW. AV VXcK, WKH aSSURacK RI WKH cRXUWV HYLGHQWO\ GHPRQVWUaWHV LWV ZLOOLQJQHVV WR KRQRXU aQ 
H[SUHVV cKRLcH b\ WKH SaUWLHV.  
 

TKH VXSUHPH cRXUW aOVR VWaWHG WKaW LQ WKH abVHQcH RI a cKRLcH RI OaZ WKaW ZRXOG JRYHUQ WKH ZLGHU 
cRPPHUcLaO cRQWUacW, WKH OaZ ZKLcK KaV WKH cORVHVW aQG PRVW UHaO cRQQHcWLRQ ZLWK WKH aUbLWUaWLRQ 
aJUHHPHQW ZRXOG aSSO\. TKLV ZaV KHOG WR bH EQJOLVK OaZ aV WKH OaZ RI WKH VHaW.202 TKH cORVHVW aQG 
PRVW UHaO cRQQHcWLRQ WHVW, ZKLcK ZRXOG PRVW OLNHO\ KaYH WKH OaZ RI WKH VHaW aV aQ aQVZHU, LV aOVR 
a UHVXOW RI a cKRLcH b\ WKH SaUWLHV. IQ VXPPaU\, WKH aSSURacK RI WKH EQJOLVK cRXUWV LQ EQNa, LQ 
KRQRXULQJ WKH SaUWLHV· LQWHQWLRQV ZKHUH WKHLU SUHIHUHQcH RI WKH JRYHUQLQJ OaZ aSSO\LQJ WKH cKRLcH 
RI OaZ RI WKH ZLGHU cRPPHUcLaO cRQWUacW aQG LQ WKH abVHQcH RI ZKLcK, aSSO\LQJ WKH OaZ ZKLcK KaV 
WKH cORVHVW aQG PRVW UHaO cRQQHcWLRQ LV a WUXH UHIOHcWLRQ RI WKH SULQcLSOH RI SaUW\ aXWRQRP\.  
 

IQ Kabab-ML (LHbaQRQ) Y KRXW FRRG GURXS (KXZaLW),203 ZKHUHLQ, OLNH EQNa, aQ H[SUHVV cKRLcH 
KaG QRW bHHQ VWaWHG, WKH CRXUW RI ASSHaO LQ PaULV IRXQG WKaW WKH FUHQcK OaZ ZaV WR aSSO\ VLQcH 
WKH SaUWLHV KaG cKRVHQ PaULV aV WKH VHaW RI aUbLWUaWLRQ. TKLV GHcLVLRQ ZaV LQ VSLWH RI WKH IacW WKaW 
EQJOLVK OaZ KaG bHHQ cKRVHQ IRU WKH JRYHUQaQcH RI WKH ZLGHU cRPPHUcLaO cRQWUacW. HRZHYHU, WKH 
Kabab-ML204 caVH ZaV GHcLGHG GLIIHUHQWO\ b\ WKH EQJOLVK SXSUHPH CRXUW. ASSO\LQJ EQNa, WKH cRXUW 
KHOG WKaW EQJOLVK OaZ, JRYHUQLQJ WKH ZLGHU cRPPHUcLaO cRQWUacW aOVR JRYHUQHG WKH aUbLWUaWLRQ 
aJUHHPHQW. TKHUHIRUH, WKH EQJOLVK aQG FUHQcK cRXUWV GLIIHU RQ ZKHWKHU WKH OaZ RI WKH ZLGHU 
cRQWUacW RU WKH OaZ RI WKH VHaW RI aUbLWUaWLRQ WaNH SUHcHGHQcH aV WKH JRYHUQLQJ OaZ RI WKH aUbLWUaWLRQ 
aJUHHPHQW. AW WKLV MXQcWXUH, LW LV LQWHUHVWLQJ WR QRWH WKaW WKH SZHGLVK cRXUWV aOVR WaNH a VLPLOaU 
aSSURacK aV WKaW RI PaULV, ZKHUHLQ WKH OaZ RI WKH VHaW SUHYaLOV RYHU OaZ JRYHUQLQJ WKH ZLGHU 
cRQWUacW, aV cRQILUPHG LQ BXObaQN.205       
 

 
200 NLJHO BOacNab\, CRQVWaQWLQH PaUWaVLGHV aQG AOaQ RHGIHUQ, RHGIHUQ aQG HXQWHU RQ IQWHUQaWLRQaO 
AUbLWUaWLRQ (7WK HGQ, O[IRUG UQLYHUVLW\ PUHVV 2023) 3.20 
201 EQNa [43]  
202 EQNa IQVaaW VH SaQa\L A.S. Y OOO IQVXUaQcH CRPSaQ\ CKXbb [2020] UKSC 38 
203 Kabab-JL (LHbaQRQ) Y KRXW FRRG GURXS (KXZaLW), NR 17/22943 (PaULV CRXUW RI ASSHaO, 23 JXQH 
2020).  
204 Kabab-JL SAL (LHbaQRQ) Y KRXW FRRG GURXS (KXZaLW) [ 2021] UKSC 48.  
205 BXOJaULaQ FRUHLJQ TUaGH BaQN LWG Y AO TUaGH FLQaQcH IQc., NRT1881²99, (SZHGLVK 

SXSUHPH CRXUW, 27 OcWRbHU 2000), (2001) XXVI YBCA 291.  
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TKLV QRZ bHJV WKH TXHVWLRQ aV WR ZKLcK RI WKH GRPHVWLc cRXUWV KaYH PaLQWaLQHG WKH SULQcLSOH RI 
SaUW\ aXWRQRP\? FLUVWO\, LW LV HVWabOLVKHG WKaW WKHVH cRQVLGHUaWLRQV RQO\ aULVH LQ WKH abVHQcH RI aQ 
H[SUHVV aJUHHPHQW aV WR ZKLcK OaZ JRYHUQV WKH aUbLWUaWLRQ aJUHHPHQW. AQ H[SUHVV cKRLcH ZLOO LQ 
aOO LQVWaQcHV bH accHSWHG. FRU LQVWaQcH, KaG WKH SaUWLHV LQ Kabab-ML VWaWHG WKaW WKH aUbLWUaWLRQ 
aJUHHPHQW LV WR bH JRYHUQHG b\ EQJOLVK OaZ, bRWK WKH FUHQcK aQG EQJOLVK cRXUWV bRWK Pa\ KaYH 
KRQRXUHG LW.  
 

HRZHYHU, VLQcH WKaW ZaV QRW SUHVHQW, WKH cRXUWV LQWHUIHUHG. EYHQ VR, b\ ORRNLQJ aW RU LQIHUULQJ 
ZKaW WKH SaUWLHV aJUHHG WR, WKH GRPHVWLc cRXUWV acURVV MXULVGLcWLRQV RQO\ VHHN WR LGHQWLI\ aQG 
LPSOHPHQW WKH SaUWLHV· LQWHQWLRQV, LW GRHV QRW LPSRVH WKH OaZ ZKLcK LW WKLQNV VKRXOG JRYHUQ WKH 
aJUHHPHQW, aOWKRXJK WKH aSSURacKHV RQ KRZ WKLV LV GRQH GLIIHU, aV ZH KaYH VHHQ LQ WKH 
cRPSaULVRQ bHWZHHQ WKH EQJOLVK aQG FUHQcK cRXUWV LQ Kabab-ML aV ZHOO aV SZHGLVK cRXUWV LQ 
BXObaQN. AV VXcK, LW LV UHaVRQabOH WR aUJXH WKaW bRWK WKH aSSURacKHV, WKRXJK GLIIHUHQW, KaYH WKH 
SULQcLSOH RI SaUW\ aXWRQRP\ aV LWV XQGHUO\LQJ UaWLRQaOH.  
 

OQ WKH cRQWUaU\, LQ UHOaWLRQ WR OaZ JRYHUQLQJ WKH VXbVWaQcH RI WKH GLVSXWH, LW LV VHHQ WKaW ZKLOH 
SaUWLHV aUH JHQHUaOO\ aOORZHG WR VXbMHcW a GLVSXWH WR a V\VWHP RI OaZ RI WKHLU cKRLcH, LW caQQRW bH 
RSSRVHG WR SXbOLc SROLc\. II VR, LW ZRXOG IaLO WR bH HQIRUcHG b\ WKH cRXUWV aQG aV a UHVXOW QHJaWH 
WKH SaUWLHV· aXWRQRP\ WR cKRRVH.206 TKLV LV GHPRQVWUaWHG b\ WKH caVH RI SROHLPaQ\ Y SROHLPaQ\,207 
ZKHUHLQ HQIRUcHPHQW RI aQ aZaUG aULVLQJ RXW RI aQ LOOHJaO cRQWUacW ZaV UHIXVHG. WKLOH WKH LOOHJaOLW\ 
KaG QR bHaULQJ RQ WKH ULJKWV RI WKH SaUWLHV XQGHU WKH aSSOLcabOH OaZ, WKH EQJOLVK CRXUW RI ASSHaO 
UHIXVHG HQIRUcHPHQW, cLWLQJ WKaW WKH WUaQVacWLRQ ZaV LOOHJaO XQGHU EQJOLVK OaZ. AV WKH MXGJHPHQW 
SURYLGHV.208 WKH cKRLcH RI OaZ caQQRW bH XVHG WR HYaGH a PaQGaWRU\ OaZ. TKLV PHaQV WKaW SXbOLc 
SROLc\ aQG PaQGaWRU\ SURYLVLRQV RI a cRXQWU\ SUHYaLO RYHU SaUW\ aXWRQRP\ aQG LQ HIIHcW, WKH 
SaUWLHV· cKRLcH RI JRYHUQLQJ OaZ, aQ H[HUcLVH RI WKHLU aXWRQRP\, LV UHQGHUHG SRLQWOHVV aV LW IaLOV WR 
bH HQIRUcHG b\ WKH cRXUWV. TKLV aUJXPHQW LV IXUWKHU VXSSRUWHG b\ WKH YLHZ RI WKH SXSUHPH CRXUW 
RI NHZ SRXWK WaOHV, AXVWUaOLa LQ APHULcaQ DLaJQRVWLca Y. GUaGLSRUH,209 ZKHUHLQ LW ZaV VWaWHG 
WKaW SaUW\ aXWRQRP\ GRHV QRW GHQRWH abVROXWH IUHHGRP WR H[cOXGH a OHJaO V\VWHP RU LWV VSHcLILc 
HOHPHQWV IURP WKH SaUWLHV· UHOaWLRQVKLS. SROHLPaQ\ aQG APHULcaQ DLaJQRVWLca aOORZ XV WR 
XQGHUVWaQG WKaW QHLWKHU ZLOO WKH cRXUWV aOORZ SaUWLHV WR HYaGH PaQGaWRU\ SURYLVLRQV aQG SXbOLc 
SROLc\ cRQVLGHUaWLRQV RI a VWaWH, aQ H[SORLWaWLRQ RI SaUW\ aXWRQRP\, QRU ZLOO LW HQIRUcH aZaUGV 
aULVLQJ RXW RI VXcK XQOaZIXO WUaQVacWLRQV.  
 

3. PaUW\ AXWRQRP\ LQ WKH cRQWH[W RI ASSRLQWPHQW RI AUbLWUaWRU(V) 
 

TKH XScRPLQJ VHcWLRQ ZLOO H[aPLQH WKH H[WHQW WR ZKLcK cRXUWV XSKROG SaUW\ aXWRQRP\ LQ WKH 
cULWHULa VHW b\ SaUWLHV IRU aUbLWUaWRU VHOHcWLRQ, b\ cRQVLGHULQJ WKH EQJOLVK SXSUHPH CRXUW caVH RI 
JLYUaM Y HaVKZaQL.210        
 

 
206 LLYLQJVWRQH (Q 4) 531.  
207 SROHLPaQ\ Y SROHLPaQ\ [1999] QB 785 [800] 
208 LbLG. 
209 APHULcaQ DLaJQRVWLca Y GUaGLSRUH (1998) 44 NSWLR 312, 328 (SXSUHPH CRXUW NSW)  
210 JLYUaM Y HaVKZaQL [2011] UKSC 40.  
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AQ LPSRUWaQW SUHOLPLQaU\ VWaJH GXULQJ WKH aUbLWUaWLRQ SURcHVV cRQcHUQV WKH aSSRLQWPHQW RI 
AUbLWUaWRUV. AV ZLWK RWKHU aVSHcWV RI aUbLWUaWLRQ, SaUWLHV aUH IUHH WR PaNH aSSRLQWPHQWV b\ 
aJUHHPHQW. IQ GRLQJ VR, LW LV cRPPRQ WR VSHcLI\ QaWLRQaOLW\ UHTXLUHPHQWV, LQWHU aOLa.  
 

IQ WKLV caVH, WKH SaUWLHV aJUHHG WKaW WKH aUbLWUaWRUV RI WKHLU GLVSXWH VKRXOG bH IURP WKH IVPaLOL 
cRPPXQLW\. TKH CRXUW RI ASSHaO KHOG WKaW aUbLWUaWRUV aUH WR bH cRQVLGHUHG HPSOR\HHV aQG 
WKHUHIRUH QRW LQ cRPSOLaQcH ZLWK WKH EPSOR\PHQW ETXaOLW\ (RHOLJLRQ RU bHOLHI) RHJXOaWLRQV 
2003211 SURKLbLWLRQ RQ XQOaZIXO GLVcULPLQaWLRQ baVHG RQ UHOLJLRQ.212 GRLQJ b\ WKH CA·V YLHZ, LI 
aUbLWUaWRUV ZHUH WR bH cRQVLGHUHG ¶HPSOR\HHV·, WKHQ QaWLRQaOLW\ UHTXLUHPHQWV cRXOG aOVR 
SRWHQWLaOO\ bH LQYaOLGaWHG b\ WKH aSSOLcaWLRQ RI HPSOR\PHQW OaZV.213 TKH RbYLRXV UHVXOW ZRXOG 
KaYH bHHQ aQ LQWHUIHUHQcH aQG UHVWULcWLRQ RQ SaUW\ aXWRQRP\. TKH SXSUHPH CRXUW, KRZHYHU, 
UHMHcWHG WKH YLHZ WKaW aUbLWUaWRUV aUH HPSOR\HHV aQG KHOG WKaW WKH UHJXOaWLRQ GLG QRW aSSO\.214 IW 
ZaV aOVR VaLG WKaW a VSHcLILcaWLRQ aV WR UHOLJLRQ RU bHOLHI caQ bH UHOHYaQW, WaNLQJ LQWR accRXQW WKH 
GLVcUHWLRQ aUbLWUaWRUV KaYH LQ VWUXcWXULQJ WKH SURcHHGLQJV.215 ASaUW IURP WKaW, WKH cRXUWV aOVR 
cRQVLGHUHG WKH SaUWLcXOaU LPSRUWaQcH RI GLVSXWH UHVROXWLRQ LQ WKH cXOWXUaO cRQWH[W RI WKH IVPaLOL 
cRPPXQLW\ aQG KHOG WKaW VXcK VSHcLILcaWLRQ ZaV ´QRW RQO\ JHQXLQH bXW bRWK OHJLWLPaWH aQG 
MXVWLILHGµ aQG ´SURSRUWLRQaWHµ.216

 

 

TKLV caVH VLJQLILHV WKH cRXUWV· cRPPLWPHQW WR SaUW\ aXWRQRP\ LQ WKH VHOHcWLRQ RI aUbLWUaWRUV aV LW 
VKRZHG WKH cRXUWV KaYLQJ UHJaUG WR WKH SaUWLHV· IUHHGRP aQG LWV XQZLOOLQJQHVV WR UHVWULcW WKH 
aXWRQRP\ RI WKH SaUWLHV LQ cKRRVLQJ WKH aUbLWUaWRUV.   
 

 

CRQcOXVLRQ 

BaVHG RQ WKH abRYH aQaO\VLV, WKHUH LV VXIILcLHQW HYLGHQcH WR VXSSRUW WKH aUJXPHQW WKaW WKH 
SULQcLSOH RI SaUW\ aXWRQRP\ LV RQH ZKLcK WKH GRPHVWLc cRXUWV VHHN WR cKaPSLRQ aQG PaLQWaLQ. 
TKLV ZRXOG bH WKH caVH aV ORQJ aV GRLQJ VR ZRXOG QRW bH cRQWUaU\ WR PaQGaWRU\ OaZV aQG SXbOLc 
SROLc\, aV VHHQ LQ SROHLPaQ\.217 HRZHYHU, LW ZRXOG QRW bH UHaVRQabOH WR cRQcOXGH WKaW WKH 
UHVWULcWLRQ baVHG RQ PaQGaWRU\ OaZV aQG SXbOLc SROLc\ cRQVWLWXWH a IaLOXUH WR PaLQWaLQ RU 
cKaPSLRQ WKH SULQcLSOH. TKLV LV bHcaXVH, WKH SULQcLSOH LQ LWVHOI LV aUJXabO\ QRW abVROXWH, aV ZaV 
VaLG APHULcaQ DLaJQRVWLca.218 VLHZHG ZLWK WKLV SHUVSHcWLYH, WKHUH LV aPSOH HYLGHQcH cRQVLGHUHG 
abRYH WR cRQcOXGH WKaW WKH GRPHVWLc cRXUWV cKaPSLRQ aQG OaUJHO\ PaLQWaLQ WKH SULQcLSOH.   
 

 

  

 
211 EPSOR\PHQW ETXaOLW\ (RHOLJLRQ RU BHOLHI) RHJXOaWLRQV 2003 (SI 2003/1660), UHJ 3. 
212 CKULVWRSKHU SW\OH QC aQG PKLORPHQa COHRbXU\, ¶JLYUaM Y HaVKZaQL: PXbOLc LQWHUHVW aQG PaUW\ 
AXWRQRP\· (2011) 27 AUbLWUaWLRQ IQWHUQaWLRQaO 563. 
213 IbLG. 
214 JLYUaM (Q 22). 
215 LbLG [61] 
216 LbLG [68] 
217 SROHLPaQ\ (Q 17). 
218 APHULcaQ DLaJQRVWLca (Q 19). 
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NaYLJaWLQJ LHJaO THUUaLQ: TKH IQWHUSOa\ RI HXPaQ RLJKWV aQG JXGLcLaO 
RHYLHZ LaZ LQ WKH COVID-19 EUa 

MRKaPPaG IVaT 
DHSaUWPHQW RI LaZ, UQLYHUVLW\ RI LHLcHVWHU, UQLWHG KLQJGRP 

 

 

I. IQWURGXcWLRQ: 

TKH COVID-19 SaQGHPLc SXW bRWK OHJaO bRGLHV aQG SHRSOH LQWR XQIaPLOLaU WHUULWRU\. TKH 
JRYHUQPHQW, bRXQG b\ a OHJaO RbOLJaWLRQ WR VHcXUH WKH ULJKW WR OLIH,219 LPSOHPHQWHG YaULRXV 
PHaVXUHV, LQWHUIHULQJ ZLWK KXPaQ ULJKWV. AV a UHVXOW, a cKaOOHQJH HPHUJHG IRU WKHP, ZKHUHb\ WKH\ 
KaG WR UHVSHcW WKH GHOLcaWH baOaQcH bHWZHHQ WKHVH ULJKWV ZKLOH aOVR HQVXULQJ WKaW WKHLU UHVSRQVH 
ZaV SURSRUWLRQaO, OHJaO, aQG VWULcWO\ QHcHVVaU\ WR MXVWLI\ WKH LQWHUIHUHQcH. TKLV OHG WR a SURIRXQG 
LQWHUVHcWLRQ bHWZHHQ MXGLcLaO UHYLHZ OaZ aQG KXPaQ ULJKWV OaZ. TKLV HVVa\ GHOYHV LQWR WKH LQWULcaWH 
LQWHUSOa\ bHWZHHQ WKHVH OaZV aQG H[SORUHV KRZ WKHVH OHJaO IUaPHZRUNV ZHUH aIIHcWHG b\ WKH 
cKaOOHQJHV WKaW COVID-19 SUHVHQWHG. IQ GRLQJ VR, aQ aQaO\VLV RI WKH JRYHUQPHQW·V UHVSRQVH WR 
WKH SaQGHPLc WKURXJK a KXPaQ ULJKWV aQG MXGLcLaO UHYLHZ OHQV LV LPSHUaWLYH. UOWLPaWHO\, WKLV HVVa\ 
LQWHQGV WR VKRZcaVH WKH UHOHYaQcH RI MXGLcLaO UHYLHZ aQG KXPaQ ULJKWV OaZV WR COVID-19 b\ 
UHIHUULQJ WR YaULRXV PHaVXUHV WaNHQ b\ WKH JRYHUQPHQW LQ UHVSRQVH WR WKH SaQGHPLc. 

II. TKH LRcNGRZQ RHJXOaWLRQV 

JXGLcLaO UHYLHZ HYROYHG LQ WKH 1960V aQG 1970V. TKH COVID-19 SaQGHPLc VHUYHG aV a OLWPXV     
WHVW IRU LWV aGaSWabLOLW\ WR cRQWHPSRUaU\ HPHUJHQcLHV GLVWLQcW IURP WRUOG WaUV. SLPXOWaQHRXVO\, 
LW aOVR H[aPLQHG WKH UHVSRQVHV RI H[HcXWLYH, OHJLVOaWLYH, aQG MXGLcLaO bRGLHV WR baOaQcLQJ KXPaQ 
ULJKWV aQG cRPPRQ OaZ SULQcLSOHV GXULQJ cULVHV. 

TKH LQLWLaO QaWLRQaO ORcNGRZQ ZaV LPSOHPHQWHG RQ MaUcK 23, 2020. TKH OHJaO baVLV IRU WKLV ZaV 
WKH HHaOWK PURWHcWLRQ (CRURQaYLUXV RHVWULcWLRQV) (EQJOaQG) RHJXOaWLRQV 2020, ZKLcK ZHUH 
VHcRQGaU\ OHJLVOaWLRQ HQacWHG RQ WKH 26WK, GUaIWHG, HQacWHG, aQG HQIRUcHG RQ WKH VaPH Ga\. TKHVH 
HPHUJHQc\ UHJXOaWLRQV ZHUH PaGH XQGHU WKH PXbOLc HHaOWK (CRQWURO RI DLVHaVH) AcW (PHA) 
1984,220 ZKLcK aOORZV UHJXOaWLRQV WR LQcOXGH SURYLVLRQV ´LPSRVLQJ RU HQabOLQJ WKH LPSRVLWLRQ RI 
UHVWULcWLRQV RU UHTXLUHPHQWV RQ RU LQ UHOaWLRQ WR SHUVRQV, WKLQJV, RU SUHPLVHV LQ WKH HYHQW RI, RU 
LQ UHVSRQVH WR a WKUHaW WR SXbOLc KHaOWKµ.221 TKHVH UHVWULcWLRQV ZHUH aSSOLHG QaWLRQaOO\, WKHUHb\ 
HQJaJLQJ KXPaQ ULJKWV RQ PaVV. TKH VHULRXVQHVV RI WKHVH LPSOLcaWLRQV LV ZKaW PaGH WKH JRLQW 
CRPPLWWHH RQ HXPaQ RLJKWV (JCHR) UHcRPPHQG WKH JRYHUQPHQW cRQVLVWHQWO\ MXVWLI\ aQG 
UHYLHZ WKH OHJaOLW\, QHcHVVLW\, aQG SURSRUWLRQaOLW\ RI WKHVH SURYLVLRQV.222

 

 
219 EXURSHaQ CRQYHQWLRQ RQ HXPaQ RLJKWV (ECHR) 1953, AUWLcOH 2. 
220 PHA, S45C aQG S45P. 
221 LbLG S45C(3)(c). 
222 JCHR, TKH GRYHUQPHQW·V UHVSRQVH WR COVID-19: KXPaQ ULJKWV LPSOLcaWLRQV, (HC 265/ HL PaSHU 
125, 21 SHSWHPbHU 2020) aW 29. 
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IQHYLWabO\, VHYHUaO MXGLcLaO UHYLHZ cKaOOHQJHV aURVH. R (RQ WKH aSSOLcaWLRQ RI DROaQ) Y SHcUHWaU\ RI 
SWaWH IRU HHaOWK aQG SRcLaO CaUH 223 cKaOOHQJHG WKH ORcNGRZQ UHJXOaWLRQV RQ WKUHH JURXQGV: 
LOOHJaOLW\, LUUaWLRQaOLW\, aQG KXPaQ ULJKWV YLROaWLRQV. TKH ILUVW cOaLP cRQWHVWHG ZKHWKHU S45(C)(1) 
PHA 1984 JUaQWHG WKH HHaOWK SHcUHWaU\ WKH aXWKRULW\ WR LPSRVH a QaWLRQaO ORcNGRZQ aQG cUHaWH 
WKH LQLWLaO ORcNGRZQ UHJXOaWLRQV. S45(C) UHIHUV WR VSHcLILc SURYLVLRQV VXcK aV WKH UHTXLUHPHQWV RQ 
KaQGOLQJ aQG GLVSRVaO RI GHaG bRGLHV aQG ´UHVWULcWLRQV RU VSHcLaO UHTXLUHPHQWV RQ SHUVRQV RU 
SUHPLVHV,µ aOO IRU WKH SXUSRVH RI ́ SUHYHQWLQJ, SURWHcWLQJ aJaLQVW, cRQWUROOLQJ, RU SURYLGLQJ a SXbOLc 
KHaOWK UHVSRQVH WR WKH LQcLGHQcH RU VSUHaG RI LQIHcWLRQ RU cRQWaPLQaWLRQ.µ TKHVH GHcLVLRQV aUH 
PaGH b\ PaJLVWUaWHV YLV-j-YLV IHZHU LQGLYLGXaOV, UHTXLULQJ WKHP WR XQGHUJR PHGLcaO H[aPLQaWLRQV. 
HHQcH, TXHVWLRQV aURVH aV WR ZKHWKHU QaWLRQaO ORcNGRZQV aQG UHVWULcWLRQV caQ bH LQIHUUHG IURP 
´VSHcLaO UHTXLUHPHQWV RU UHVWULcWLRQV,µ NQRZLQJ WKaW XQOHVV WKH ZRUGLQJ cOHaUO\ LPSOLHV 
SaUOLaPHQW·V LQWHQGHG PHaQLQJ, RQH caQQRW cRQILGHQWO\ aVVXPH WKaW bURaG SRZHUV caQ bH XVHG 
WR LQWHUIHUH ZLWK IXQGaPHQWaO ULJKWV.224 ASSO\LQJ WKH JHQHUaO SULQcLSOH RI VWaWXWRU\ LQWHUSUHWaWLRQ, 
LW caQ bH aUJXHG WKaW VHcWLRQ 45 GRHV QRW LPSO\ QaWLRQaO UHVWULcWLRQV ZLWK cULPLQaO VaQcWLRQV; WKXV, 
WKH\ ZHUH XOWUa YLUHV. HRZHYHU, WKH cRXUW GLVPLVVHG WKH cOaLP RQ WKH baVLV WKaW WKH VcRSH RI 
S45(C)(1) caQQRW bH ´cXW GRZQµ b\ WKH SURYLVLRQV LQ VXbVHcWLRQ (3) aQG (4) ZKLcK SURYLGHG a 
QRQ-H[KaXVWLYH OLVW RI UHVWULcWLRQV aQG WKHUHIRUH, JUaQWV WKH KHaOWK VHcUHWaU\ a bURaG SRZHU WR 
LPSRVH UHVWULcWLRQV VXcK aV a QaWLRQaO ORcNGRZQ.225  

TKLV GHcLVLRQ cUHaWHG PaQ\ TXHVWLRQV. WKLOH LW Pa\ VXJJHVW WKaW XQGHU QRUPaO cLUcXPVWaQcHV 
WKH cRXUWV ZRXOG KaYH GHcLGHG LQ IaYRXU RI WKH cOaLPaQW, TRPOLQVRQ aQG HLcNPaQ aUJXH WKaW WKH 
cOaLP ZRXOG QHYHUWKHOHVV IaLO GXH WR WKH VLJQLILcaQW cKaOOHQJH aQG cRQVHTXHQcHV RI GHHPLQJ VXcK 
UHJXOaWLRQV XOWUa YLUHV, JLYHQ WKHLU H[WHQVLYH XVH aQG WKH cULWLcaO cLUcXPVWaQcHV RI WKH PaQGHPLc.226 
FXUWKHU, LRUG SXPSWLRQ cULWLcLVHG WKH GHcLVLRQ, TXHVWLRQLQJ LWV baVLV aV 'H[SHGLHQc\ RU OaZ,' aQG 
VXJJHVWHG WKaW WKH cRXUW·V KaG ´caYHG-LQµ RXW RI "SROLWLcaO QHcHVVLW\", GUaZLQJ XSRQ WKH MXGLcLaULHV· 
bHKaYLRXU GXULQJ WKH VHcRQG WRUOG WaU.227 AGGLWLRQaOO\, cRQcHUQV aULVH RYHU ZK\ WKH cRXUW GLG 
QRW SURPSW WKH JRYHUQPHQW WR UHO\ RQ WKH PRUH aSSURSULaWH aQG cHUWaLQ CLYLO CRQWLQJHQcLHV AcW 
2004 IRU COVID-19, SRWHQWLaOO\ cRQIOLcWLQJ ZLWK WKH cOaULW\ SULQcLSOH RI S3 HRA UHJaUGLQJ WKH 
CRQYHQWLRQ ULJKWV. 

TKH VHcRQG cOaLP bURXJKW IRUZaUG cRQWHVWHG WKaW WKH VHcUHWaU\ RI VWaWH, LQ LQWHUSUHWLQJ S45(C)(1), 
KaG QHJOHcWHG UHOHYaQW cRQVLGHUaWLRQV LQcOXGLQJ WKH HIIHcWLYHQHVV RI WKH ORcNGRZQ PHaVXUHV aQG 
WKHLU HIIHcW RQ WKH VRcLaO OLIH RI LQGLYLGXaOV, aQG LWV HIIHcW RQ WKH HcRQRP\.228 TKH cOaLPaQW aOVR 
cRQWHQGHG WKaW WKH VHcUHWaU\ KaG acWHG LUUaWLRQaOO\ b\ QRW UHSHaOLQJ WKH UHJXOaWLRQV HaUOLHU aQG 
LPSOHPHQWLQJ bHWWHU PHaVXUHV WKaW WaUJHWHG LQGLYLGXaOV ZKR ZHUH PRUH VXVcHSWLbOH WR cRQWUacWLQJ 
WKH cRURQaYLUXV aQG LWV GHWULPHQWaO HIIHcWV.229 TKH cRXUW GLVPLVVHG WKLV cOaLP IRU WKUHH UHaVRQV: 

 
223 (2020), EWCA CLY 1605. 
224 GG Y SHcUHWaU\ RI SWaWH IRU WKH HRPH DHSaUWPHQW [2010] QB 585; MRUULV Y BHaUGPRUH [1981] AC 
446, [463]. 
225 DROaQ (Q 5) [62] [63]. 
226 HLcNPaQ aQG TRPOLQVRQ, JXGLcLaO UHYLHZ GXULQJ WKH COVID-19 SaQGHPLc (4WK HGQ, O[IRUG 
UQLYHUVLW\ PUHVV, 2023) 252, 262. 
227 LRUG SXPSWLRQ, ¶COVID-19 aQG WKH cRXUWV ² H[SHGLHQc\ RU OaZ?· [2021] (137) LQR 353 aW 356-357. 
228 DROaQ (Q 5) [82]. 
229 APP HRXVHV Y WHGQHVbXU\ CRUSRUaWLRQ [1948], 1 KB 223. 



LHLcHVWHU SWXGHQW LaZ RHYLHZ VRO 2 IVVXH XIII   

 76 

ILUVWO\, WKH JXGLcLaO UHYLHZ ZaV QRW UHTXHVWHG ´SURPSWO\µ aV SHU SaUW 54.5(1) RI WKH CLYLO 
PURcHGXUHV RXOHV 1998 aQG WKH UHOHYaQW UHJXOaWLRQV ZHUH UHSHaOHG, WKHUHIRUH, WKH cOaLP ZaV 
SXUHO\ ´acaGHPLcµ LQ QaWXUH. SHcRQGO\, WKH PHGLcaO aQG VcLHQWLILc NQRZOHGJH UHJaUGLQJ WKH 
cRURQaYLUXV aQG LWV LPSacW ZHUH XQcHUWaLQ aQG OLPLWHG ZKHQ WKH UHJXOaWLRQV ZHUH PaGH LQ MaUcK 
2020, WKHUHIRUH, WKH UaWLRQaOLW\ RI WKH GHcLVLRQV WaNHQ b\ WKH KHaOWK VHcUHWaU\ ZLWK aGYLcH IURP 
UHOHYaQW H[SHUWV ZHUH OaUJHO\ a PaWWHU RI ´SROLWLcaO MXGJHPHQW IRU WKH JRYHUQPHQW,µ WKHUHIRUH, WKH 
cRXUW GHWHUPLQHG LW ZaV a PaWWHU aSSURSULaWH IRU PaUOLaPHQW WR MXGJH aQG GLVcXVV accRXQWabLOLW\.230

 

TKH ILQaO cOaLP bURXJKW RQ WKH baVLV RI WKH HXPaQ RLJKWV AcW 1998 aVVHUWHG WKaW WKH LQLWLaO 
ORcNGRZQ UHVWULcWLRQV aQG VXbVHTXHQW aPHQGPHQWV PaGH bHIRUH WKH 2QG JXO\ 2020 KHaULQJ, 
bUHacKHG WKH UQLWHG KLQJGRP·V IQWHUQaWLRQaO OHJaO RbOLJaWLRQ WR XSKROG WKH SURYLVLRQV LQ WKH 
EXURSHaQ CRQYHQWLRQ RQ HXPaQ RLJKWV, PRVW QRWabO\, AUWLcOH 5 ULJKW WR OLbHUW\, AUWLcOH 8 ULJKW 
WR SULYaWH aQG IaPLO\ OLIH, aQG AUWLcOH 11 ULJKW WR IUHHGRP RI aVVHPbO\ aQG aVVRcLaWLRQ, bHcaXVH 
WKH UHVWULcWLRQV aPRXQWHG, LQ HIIHcW, WR a cXUIHZ RU a KRXVH aUUHVW.231 IQ UHO\LQJ RQ WKH ECWHR·V 
cULWHULa IRU GHSULYaWLRQ RI OLbHUW\ VHW RXW LQ GX]]aUGL Y IWaO\,232 WKH cRXUW GLVPLVVHG WKH SRVVLbLOLW\ 
RI aQ AUWLcOH 5 bUHacK bHOLHYLQJ WKaW LW ZRXOG bH a ´PLVcKaUacWHULVaWLRQµ WR UHIHU WR WKH ORcNGRZQ 
UHVWULcWLRQV aV bHLQJ HTXLYaOHQW WR a KRXVH aUUHVW RU a cXUIHZ, bHcaXVH UHJXOaWLRQ 6(1) ZaV VXbMHcW 
WR a QRQ-H[KaXVWLYH OLVW RI ´H[SUHVV aQG RYHUULGLQJ H[cHSWLRQV RI KaYLQJ a UHaVRQabOH H[cXVH.µ233 
SXbVHTXHQWO\, WKH cRXUW YLHZHG WKaW LW ZaV XQQHcHVVaU\ WR HYHQ cRQVLGHU UHO\LQJ RQ WKH AUWLcOH 
5(1)(H) H[cHSWLRQ RI ́ OaZIXO GHWHQWLRQ IRU WKH SXUSRVH RI SUHYHQWLRQ RI WKH VSUHaGLQJ RI LQIHcWLRXV 
GLVHaVHV.µ234

 

IQ cRQWUaVW, ZKLOH WKH cRXUW acNQRZOHGJHG WKaW WKH UHVWULcWLRQV aPRXQWHG WR aQ LQWHUIHUHQcH ZLWK 
AUWLcOH 8(1), WKH UHVWULcWLRQV GLG QRW aPRXQW WR a bUHacK aV XQGHU AUW 8(2) aV WKH\ ZHUH 
´XQaUJXabO\ SURSRUWLRQaWH, LQ accRUGaQcH ZLWK WKH OaZµ aQG IRU WKH SXUSRVHV RI SURWHcWLQJ SXbOLc 
KHaOWK.235 FXUWKHUPRUH, WKH cRXUW YLHZHG LW ZaV aSSURSULaWH WR aIIRUG WKH JRYHUQPHQW aQG 
SaUOLaPHQW a ´ZLGH PaUJLQ RI MXGJHPHQWµ GXH WR WKH XQLTXH aQG XQSUHcHGHQWHG QaWXUH RI WKH 
PaQGHPLc.236 SLPLOaUO\, WKH cRXUW aOVR GLVPLVVHG WKH SRVVLbLOLW\ RI UHJXOaWLRQ 7 UHVWULcWLRQV 
aPRXQWLQJ WR aQ AUWLcOH 11 bUHacK, SULPaULO\ bHcaXVH UHJXOaWLRQ 9(1)(a) SURYLGHG a JHQHUaO 
GHIHQcH RI ´UHaVRQabOH H[cXVH.µ237 FXUWKHUPRUH, WKH cRXUW aOVR UHIHUUHG WR R (JCWI) Y SHcUHWaU\ 
RI SWaWH IRU WKH HRPH DHSaUWPHQW [2020] ZKHUH HLcNLQbRWWRP LJ VXJJHVWHG WKaW a OHJLVOaWLRQ 
cRXOG RQO\ bH XQOaZIXO XQGHU WKH HRA 1998, ZKHUH ´LW LV LQcaSabOH RI bHLQJ RSHUaWHG LQ a 
SURSRUWLRQaWH Za\ LQ aOO RU QHaUO\ aOO caVHV.µ238 WKLOH WKHUH Pa\ KaYH bHHQ QXPHURXV caVHV RYHU 
WKH SaQGHPLc ZKHUH LQGLYLGXaOV OacNHG VXcK a ´UHaVRQabOH H[cXVHµ, KRZHYHU, WKH cRXUW UXOHV WKaW 

 
230 DROaQ (Q 5) [66] [89] [90]. 
231 LbLG [92]. 
232 (1980) 3 EHRR 333. 
233 DROaQ (Q 5) [93]. 
234 LbLG [94]. 
235 LbLG [95] [96]. 
236 LbLG [97]. 
237 LbLG [103]. 
238 EWCA CLY 542, [2020] HLR 30 [118]. 
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JLYHQ WKH SRZHUIXO SXbOLc LQWHUHVWV bHKLQG WKH UHVWULcWLRQV aQG WKH OLPLWHG WLPH WKH\ ZHUH 
HQIRUcHG GXULQJ ZKLcK WKH\ ZHUH VXbMHcW WR UHYLHZ, AUWLcOH 11 LV XQaUJXabOH.239  

TKH AUWLcOH 11 baVLV HVWabOLVKHG LQ DROaQ ZaV a cUXcLaO HOHPHQW LQ R (LHLJK & OUV) Y 
CRPPLVVLRQHU RI PROLcH RI WKH MHWURSROLV.240 IW cRQcHUQHG SURcHVVLRQV aQG aVVHPbOLHV ZKLcK 
ZHUH KHOG aIWHU a SROLcH RIILcHU PXUGHUHG SaUaK EYHUaUG. TKH MHWURSROLWaQ PROLcH UHIXVHG WR 
aOORZ a YLJLO RQ COaSKaP CRPPRQ VLQcH ORcNGRZQ UHJXOaWLRQV SURKLbLWHG JaWKHULQJV RI PRUH 
WKaQ 30 SHRSOH. TKH cOaLP UHOLHG RQ DROaQ cRQWHQGLQJ WKaW WKH SURWHVWV ZHUH OaZIXO aV WKH 
GHPRQVWUaWRUV KaG a ´UHaVRQabOH H[cXVH.µ TKH cRXUW KaG UHMHcWHG JUaQWLQJ LQWHULP UHOLHI WKH Ga\ 
SULRU WR WKH VcKHGXOHG YLJLO; KRZHYHU, WKLV WLPH WKH cRXUW KHOG LQ IaYRXU, VWaWLQJ WKaW WKH YLJLO KaG 
bHHQ a UHaVRQabOH H[cXVH aQG WKHUHIRUH, LQ SUHYHQWLQJ WKH YLJLO aQG SURWHVWV, WKH SROLcH 
UHSUHVHQWHG a GLVSURSRUWLRQaWH LQWHUIHUHQcH ZLWK WKH IUHHGRP RI SURWHVW. 

WKLOH WKLV ZaV a JUHaW YLcWRU\ IRU KXPaQ ULJKWV OaZ, cUXcLaOO\, aV HYLGHQW b\ LHLJK, WKH MXGLcLaO 
UHYLHZ LQ DROaQ KaG a VLJQLILcaQW GHWHUUHQW HIIHcW RQ GHcLVLRQ PaNLQJ SXbOLc bRGLHV b\ LQGXcLQJ 
WKHP WR caUHIXOO\ UHYLVH RU UHYHUVH UXOHV aQG GHcLVLRQV UHOaWLQJ WR VXcK UHVWULcWLRQV. TKHUHIRUH, 
IURP a bURaGHU SHUVSHcWLYH, MXGLcLaO UHYLHZ YLV-j-YLV COVID-19 ZaV VaOLHQW LQ LWV HIIHcW RQ 
COVID-19 UHJXOaWLRQV aQG UHVWULcWLRQV b\ VXbMHcWLQJ WKHP WR WKH QRUPV RI OHJaOLW\, 
SURSRUWLRQaOLW\, aQG UaWLRQaOLW\. BRWK caVHV aOVR VKRZcaVH WKH IRXQGaWLRQaO UROH KXPaQ ULJKWV OaZ 
SOa\HG LQ VWUXcWXULQJ WKH GRYHUQPHQW·V UHVSRQVH WR COVID-19 bXW aOVR LQ WKH accRXQWabLOLW\ RI 
PLQLVWHUV.  

 

III. RHJXOaWLRQV 6, 7, 9, aQG 10: BaG cRPPXQLcaWLRQ aQG aPbLJXLW\ aQG WKHLU KXPaQ 
ULJKWV LPSOLcaWLRQV 

LRcNGRZQ UHJXOaWLRQV KaG VLJQLILcaQW LQWHUIHUHQcH ZLWK LQGLYLGXaOV· KXPaQ ULJKWV aQG SXW 
VLJQLILcaQW SUHVVXUH RQ WKH MXGLcLaU\. FRU H[aPSOH, UHVWULcWLRQV RQ IUHH PRYHPHQW IRUcHG cRXUWV 
WR VKXW GRZQ RU RSHUaWH aW OLPLWHG caSacLW\, WKXV VHYHUHO\ OLPLWLQJ LQGLYLGXaOV· accHVV WR MXVWLcH. 
MRVW caVHV ZHUH SRVWSRQHG XQWLO IXUWKHU QRWLcH, aQG WKRVH WKaW UHcHLYHG YLUWXaO KHaULQJV ZHUH aW 
ULVN RI XQLQWHQGHG SURcHGXUaO XQIaLUQHVV aV WKH MXGLcLaU\ aGaSWHG, WKHUHb\ LQWHUIHULQJ ZLWK WKH 
AUWLcOH 6 ULJKW WR a IaLU WULaO. TKH JCHR UHSRUWHG WKaW WKH HHaOWK SHcUHWaU\ UHIHUUHG WR WKH 
JRYHUQPHQW·V UHJXOaWLRQV aV ¶NaSROHRQLc·. TKLV GRHV KaYH VRPH VXbVWaQcH, aV WKH UHJXOaWLRQV 
UHYHUVHG UHVLGXaO OLbHUW\.241 HRZHYHU, baG cRPPXQLcaWLRQ IURP WKH JRYHUQPHQW aQG aPbLJXRXV 
UHJXOaWLRQV RQO\ H[acHUbaWHG WKHVH SURbOHPV. HHQcH, WKLV, WRJHWKHU ZLWK WKH UHJXOaWLRQV, PXVW bH 
H[SORUHG LQ PRUH GHWaLO. 

RHVWULcWLRQV RQ MRYHPHQW aQG GaWKHULQJ: 

RHJXOaWLRQ 6 UHVWULcWHG SHRSOH·V PRYHPHQWV WR WKHLU UHVLGHQcHV aQG SURKLbLWHG WKHP IURP OHaYLQJ 
XQOHVV WKH\ KaG a ´UHaVRQabOH H[cXVH.µ TKLV ZRXOG QRUPaOO\ LQWHUIHUH ZLWK WKH ULJKW WR OLbHUW\ LQ 

 
239 DROaQ (Q 5) [105] ]106] [107]. 
240 [2022] EWHC 527 (AGPLQ). 
241 JCHR (Q 4) 29. 
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AUWLcOH 5; KRZHYHU, aV WKH cRXUW LQ DROaQ HVWabOLVKHG, WKH UHaVRQabOH H[cXVH H[cHSWLRQ 
GLIIHUHQWLaWHV LW IURP GHWHQWLRQ.  

TKH cRPPRQ OaZ SULQcLSOH RI OHJaOLW\ aQG AUWLcOH 7 UHTXLUH WKaW a cULPLQaO RIIHQcH bH bRWK 
IRUHVHHabOH aQG accHVVLbOH. TKH JCHR LQWHUSUHWHG WKLV WR PHaQ WKaW cULPLQaO RIIHQcHV PXVW bH 
cOHaU LQ ZRUGLQJ aQG cOHaUO\ aQG cRQVLVWHQWO\ cRPPXQLcaWHG VR WKaW WKH VXbMHcWV Pa\ XQGHUVWaQG 
ZKLcK cRQGXcW ZLOO PaNH WKHP OLabOH WR a cULPLQaO VaQcWLRQ.242  RHJXOaWLRQ 6 cRQcHUQV HPHUJHG LQ 
UHOaWLRQ WR WKLV. 

TKH OLVW RI ´UHaVRQabOH H[cXVHVµ ZaV QRQ-H[KaXVWLYH aQG caXVHG cRQIXVLRQ aQG a OacN RI cHUWaLQW\ 
bHcaXVH LQGLYLGXaOV ZHUH XQcHUWaLQ ZKHWKHU WKH\ Pa\ KaYH a UHaVRQabOH H[cXVH WKaW LV QRW OLVWHG 
LQ WKH UHJXOaWLRQ. UQGHU RHJXOaWLRQ 9, WKH cRQVHTXHQcHV RI QRW KaYLQJ a UHaVRQabOH H[cXVH ZHUH 
cULPLQaO VaQcWLRQV. TKHUHIRUH, GXH WR WKH OacN RI cOaULW\, WKH cULPLQaO VaQcWLRQ cRXOG QRW bH 
IRUHVHHabOH, cRQWUaU\ WR AUWLcOH 7 ECHR. 

TKH VHcRQG LVVXH aULVHV IURP a GLVcUHSaQc\ bHWZHHQ WKH UHJXOaWLRQ aQG WKH JRYHUQPHQW·V 
JXLGaQcH. OQH RI WKH UHaVRQabOH H[cXVHV ZaV ´JHWWLQJ H[HUcLVH.µ TKH JCHR UHSRUW UaLVHG 
cRQcHUQV ZKHQ WKH\ KLJKOLJKWHG WKaW WKH JRYHUQPHQW·V JXLGaQcH VWaWHG WKaW LQGLYLGXaOV cRXOG JR 
RXWVLGH ´RQcH a Ga\ IRU a ZaON, UXQ, RU c\cOH,µ aQG WKH\ cRXOG VWLOO JR WR WKH SaUN IRU RXWGRRU 
H[HUcLVH ´RQcH a Ga\.µ HRZHYHU, WKLV JXLGaQcH ZaV LQcRQVLVWHQW ZLWK WKH UHJXOaWLRQ LWVHOI, ZKLcK 
VWaWHG QR OLPLW RQ KRZ PaQ\ WLPHV a SHUVRQ cRXOG OHaYH WKHLU KRXVH IRU RXWGRRU H[HUcLVH.243 TKLV 
GLVcUHSaQc\ HQJaJHV AUWLcOH 7 cRQcHUQV, aV LQGLYLGXaOV ZHUH aW ULVN RI bHLQJ VXbMHcW WR cULPLQaO 
VaQcWLRQV LI a SROLcH RIILcHU IROORZHG WKH JXLGaQcH LQVWHaG RI WKH UHJXOaWLRQ. 

SLPLOaUO\, RHJXOaWLRQ 7 SURKLbLWV SaUWLcLSaWLRQ LQ JaWKHULQJV RI PRUH WKaQ WZR LQGLYLGXaOV, ZLWK 
OLPLWHG H[cHSWLRQV, ZKLOH RHJXOaWLRQ 9, IRcXVLQJ RQ 'RIIHQcHV aQG SHQaOWLHV,' VWLSXOaWHV WKaW a 
YLROaWLRQ RI RHJXOaWLRQ 7 UHTXLUHV a OacN RI "UHaVRQabOH H[cXVH." TKLV OacN RI cOaULW\, LQcRQVLVWHQW 
ZLWK WKH SULQcLSOHV RI AUWLcOH 7, cUHaWHV cRQIXVLRQ, aV RHJXOaWLRQ 7 OLVWV H[cHSWLRQV UaWKHU WKaQ 
´UHaVRQabOH H[cXVHVµ. AV a UHVXOW, LQGLYLGXaOV Pa\ IacH cULPLQaO VaQcWLRQV GXH WR JRYHUQPHQW 
LQcRQVLVWHQc\. 

 

IV. CaUH SHWWLQJV 

CaUH VHWWLQJV LQcOXGH QXUVLQJ KRPHV aQG KRVSLWaOV. TKHVH SURYLGH VHUYLcHV WR VRPH RI WKH PRVW 
YXOQHUabOH LQGLYLGXaOV LQ VRcLHW\, LQcOXGLQJ aVVLVWaQcH aQG KHaOWKcaUH VXSSRUW, KHOSLQJ WKHP OLYH 
a KHaOWKLHU OLIH. AV VXcK, WKH\ QaWXUaOO\ HQJaJH ZLWK a ZLGH UaQJH RI KXPaQ ULJKWV. TKH CaUH 
QXaOLW\ CRPPLVVLRQ UHJXOaWHV aQG PRQLWRUV aOO KHaOWK aQG caUH VHUYLcHV LQ EQJOaQG. HRZHYHU, 
RIWHQ ¶cORVHG cXOWXUHV· caQ IRUP ZLWKLQ WKHVH VHWWLQJV, OHaGLQJ WR VHULRXV KaUP aQG KXPaQ ULJKWV 
bUHacKHV. TKH HRA 1998 LV UHOHYaQW WR caUH VHWWLQJV WKaW aUH SXbOLcO\ IXQGHG. SHcWLRQ 6 UHTXLUHV 
WKaW SXbOLc aXWKRULWLHV cRPSO\ ZLWK WKH ECHR. AV a UHVXOW, GXULQJ COVID-19 ZKHQ UHVWULcWLRQV 
aSSOLHG WR caUH KRPHV, KXPaQ ULJKWV OaZ ZaV RI VLJQLILcaQW UHOHYaQcH LQ HQVXULQJ WKaW WKHVH 

 
242 LbLG 42. 
243 LbLG 46. 
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PHaVXUHV ZHUH QRW GLVSURSRUWLRQaWHO\ RU XQQHcHVVaULO\ bUHacKLQJ LQGLYLGXaOV· KXPaQ ULJKWV. 
WKHUH WKH\ GLG LQWHUIHUH, WKH JRYHUQPHQW ZaV RbOLJHG WR HQVXUH WKaW WKHVH PHaVXUHV ZHUH 
SURSRUWLRQaWH aQG VWULcWO\ QHcHVVaU\. HRZHYHU, WKH VWaWH aOVR KaV a GXW\ WR SURWHcW VXcK SHUVRQV 
IURP LQWHUIHUHQcH ZLWK WKHLU KXPaQ ULJKWV bHLQJ caUULHG RXW b\ SULYaWH SHUVRQV ZKHUH WKH\ NQRZ 
RU RXJKW WR KaYH NQRZQ.244

  

A. TKH GaUGQHU CaVH 

GaUGQHU & HaUULV Y SHcUHWaU\ RI SWaWH IRU HHaOWK aQG SRcLaO CaUH & OUV 245 LV a NH\ caVH WKaW 
VKRZcaVHV VRPH RI WKH KXPaQ ULJKWV LPSOLcaWLRQV WKaW ZHUH UHOHYaQW WR caUH VHWWLQJV GXULQJ 
COVID-19, aQG LQYROYHG a MXGLcLaO UHYLHZ cOaLP. 

WKHQ COVID-19 SOacHG a JUaYH bXUGHQ RQ WKH NHS aQG WKH aYaLOabLOLW\ RI KRVSLWaO bHGV 
bHcaPH a cULWLcaO cRQcHUQ, WKH HHaOWK SHcUHWaU\ PaGH WKH GHcLVLRQ WR GLVcKaUJH HOGHUO\ SaWLHQWV 
IURP KRVSLWaOV WR caUH KRPHV WR LQcUHaVH KRVSLWaO caSacLW\ IRU COVID-19 SaWLHQWV. HRZHYHU, WKLV 
GHcLVLRQ LQcUHaVHG WKH COVID PRUWaOLW\ UaWH RI caUH SaWLHQWV ZKHQ aV\PSWRPaWLc SaWLHQWV ZHUH 
PL[HG ZLWK KHaOWK\, YXOQHUabOH SaWLHQWV. TKH IaPLOLHV RI WKH YLcWLPV bURXJKW a cOaLP aJaLQVW WKH 
KHaOWK VHcUHWaU\ XQGHU KXPaQ ULJKWV aQG MXGLcLaO UHYLHZ OaZ.  

TKH ILUVW cOaLP ZaV baVHG RQ AUWLcOH 2, ULJKW WR OLIH. IW LV aUJXabO\ WKH PRVW LPSRUWaQW KXPaQ ULJKW 
aQG bHcaPH WKH cHQWUaO aLP RI WKH JRYHUQPHQW·V UHVSRQVH WR COVID-19. IW SOacHV SURcHGXUaO 
RbOLJaWLRQV, RSHUaWLRQaO RbOLJaWLRQV, aQG a QHJaWLYH GXW\ RQ WKH JRYHUQPHQW. TKH SURcHGXUaO 
RbOLJaWLRQ UHIHUV WR WKH VWaWH·V GXW\ WR LQYHVWLJaWH GHaWKV ZLWK WKH aLP RI SUHYHQWLQJ PRUH. TKLV 
Pa\ LQcOXGH cRQGXcWLQJ SXbOLc LQTXLULHV WR cRQVLGHU VWUXcWXUaO LVVXHV OLNH a OacN RI PPE WKaW Pa\ 
bH cRQWULbXWLQJ WR WKH RYHUaOO GHaWK WROO (LQ WKH caVH RI COVID-19). IW aOVR SOacHV a QHJaWLYH GXW\ 
RQ WKH VWaWH WR QRW WaNH aQ LQGLYLGXaO·V OLIH. 

TKH cOaLP KLQJHG RQ WKH RSHUaWLRQaO RbOLJaWLRQ. IW RULJLQaWHV IURP SWUaVbRXUJ MXULVSUXGHQcH aQG 
SOacHV a OHJaO RbOLJaWLRQ RQ WKH VWaWH WR VHcXUH OLIH, aV ZHOO aV SURYLGLQJ aQ HIIHcWLYH IUaPHZRUN 
WKaW VHcXUHV WKH ULJKW WR OLIH.246 IW ZaV UHOHYaQW LQ WKH VHQVH WKaW WKH JRYHUQPHQW KaG a SRVLWLYH GXW\ 
WR WaNH PHaVXUHV WR SURWHcW OLIH. TKLV GXW\ LV YHU\ cRQWH[W-GHSHQGHQW      KRZHYHU, aQG OVPaQ Y 
UK247 SURYLGHV WKH UHOHYaQW WHVW WR SURYH WKaW WKH JRYHUQPHQW KaG a SRVLWLYH GXW\ WR SURWHcW OLIH. 
IW UHTXLUHG WKH cOaLPaQW WR SURYH WKaW WKH JRYHUQPHQW RU WKH KHaOWK VHcUHWaU\ ´KaG NQRZOHGJH RU 
RXJKW WR KaYH NQRZQµ ZKHQ PaNLQJ WKHLU GLVcKaUJH GHcLVLRQ WKaW WKH LQGLYLGXaOV LQ WKH caUH 
KRPHV ZRXOG bH aW a ´UHaO RU LPPHGLaWH ULVNµ RI ORVLQJ WKHLU OLYHV. EYLGHQcH SURYHG WKH 
JRYHUQPHQW ZaV aZaUH RI WKH aV\PSWRPaWLc QaWXUH RI WKH YLUXV, aQG WKH cULWHULa ZHUH VaWLVILHG. 
BXW WKH cRXUW GLVPLVVHG WKH cOaLP RQ WKH baVLV WKaW WKHUH ZaV QR cOHaU OLQH RI SWUaVbRXUJ 
MXULVSUXGHQcH RQ AUWLcOH 2, ZKLcK aSSOLHG WKH RSHUaWLRQaO GXW\ RI a VWaWH LQ a SaQGHPLc RU 

 
244 D (A CKLOG) [2019] UKSC 42, [43]. 
245 (2022) EWHC 967. 
246 VaOHQWLQ CaPSHaQX Y RRPaQLa [2014] ECHR 972; aQG LRSHV GH SRXVa FHUQaQGHV Y PRUWXJaO [2017], 
ECHR 1174 [166]. 
247 (1997) 29 EHRR 245 [116]. 
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HSLGHPLc cRQWH[W. TKHUHIRUH, WKH cRXUW ZaV QRW ZLOOLQJ WR aGRSW a VLJQLILcaQW GHSaUWXUH IURP 
SWUaVbRXUJ MXULVSUXGHQcH,248 aQG WKH KXPaQ ULJKWV cOaLP ZaV XQVXccHVVIXO.249

  

NHYHUWKHOHVV, a MXGLcLaO UHYLHZ cOaLP RQ WKH cRPPRQ OaZ LUUaWLRQaOLW\ JURXQG UHPaLQHG. TKH 
cOaLPaQW aUJXHG WKaW, LQ OLJKW RI WKH NQRZOHGJH WKH HHaOWK SHcUHWaU\ KaG LQ UHJaUGV WR WKH 
aV\PSWRPaWLc QaWXUH RI WKH YLUXV, WKHLU GHcLVLRQ WR GLVcKaUJH WKH HOGHUO\ SaWLHQWV LQWR caUH KRPHV 
ZaV VR XQUHaVRQabOH WKaW QR UHaVRQabOH GHcLVLRQ-PaNHU ZRXOG KaYH PaGH LW.250 TKH cRXUW 
H[HUcLVHG LWV UROH LQ HYaOXaWLQJ WKH UHaVRQabOHQHVV RI WKH KHaOWK VHcUHWaU\·V GHcLVLRQ ZLWKRXW 
KLQGVLJKW aQG baVHG RQ WKH IacWV SUHVHQWHG WR WKH PLQLVWHU aW WKH WLPH.251  IW cRQcOXGHG WKaW WKH 
LUUaWLRQaOLW\ cOaLP VXccHHGHG bHcaXVH WKH GLVcKaUJH SROLc\ aQG aGPLVVLRQV JXLGaQcH WR caUH 
KRPHV ZHUH LUUaWLRQaO LQ IaLOLQJ WR aGYLVH WKHP WR LVROaWH SRWHQWLaO aV\PSWRPaWLc SaWLHQWV IRU 14 
Ga\V.252

 

B. VLVLWLQJ aUUaQJHPHQWV aQG DNACPR QRWLcHV 

HXPaQ ULJKWV ZHUH UHOHYaQW WR YLVLWLQJ aUUaQJHPHQWV aQG DR NRW AWWHPSW CaUGLRSXOPRQaU\ 
RHVXVcLWaWLRQ NRWLcHV. 

1. VLVLWLQJ aUUaQJHPHQWV 

CaUH XVHUV caQ PaLQWaLQ UHOaWLRQVKLSV WKURXJK RccaVLRQaO YLVLWV, bXW COVID-19 SRVHG a 
VLJQLILcaQW WKUHaW WR WKHLU OLYHV. TR SURWHcW YXOQHUabOH LQGLYLGXaOV LQ caUH KRPHV, WKH JRYHUQPHQW 
LPSRVHG VWULcW UHVWULcWLRQV RQ YLVLWV, IXOILOOLQJ LWV GXW\ WR VaIHJXaUG OLYHV. TKLV UHVXOWHG LQ a 
GHSULYaWLRQ RI WKH ULJKW WR SULYaWH aQG IaPLO\ OLIH IRU caUH SaWLHQWV aQG WKHLU IaPLOLHV, cRQWUaU\ WR 
AUWLcOH 8 ECHR. TKLV KaG a VLJQLILcaQW LPSacW RQ WKH ZHOObHLQJ RI caUH SaWLHQWV, ZLWK WKH JCHR 
UHSRUWLQJ WKaW PaQ\ VWRSSHG cRQVXPLQJ IRRG aQG ORVW ZHLJKW, PRbLOLW\, aQG VSHHcK.253 TKLV LPSacW 
ZaV ZRUVHQHG ZKHQ WKHVH UHVWULcWLRQV ZHUH aOVR LPSRVHG LQVLGH WKH caUH KRPHV, ZKLcK KaV 
VLJQLILcaQW LPSOLcaWLRQV IRU WKHLU VRcLaO OLYHV. AOWKRXJK AUWLcOH 8 SURKLbLWV SXbOLc aXWKRULWLHV IURP 
LQWHUIHULQJ ZLWK WKHVH ULJKWV, LW SHUPLWV WKHP WR LQWHUIHUH LI LW LV LQ WKH LQWHUHVWV RI SXbOLc VaIHW\ RU 
WKH SURWHcWLRQ RI KHaOWK. NHYHUWKHOHVV, WKHVH PHaVXUHV caQ VWLOO bH TXHVWLRQHG IRU WKHLU 
SURSRUWLRQaOLW\ aQG QHcHVVLW\. 

TKH JCHR H[SUHVVHG WKHLU cRQcHUQV RYHU WKH LPSacW RI WKHVH PHaVXUHV aQG bOaQNHW YLVLWLQJ baQV 
ZHUH LPSOHPHQWHG LQ VRPH caUH KRPHV. TKH\ UHcRPPHQGHG WKaW WKH JRYHUQPHQW LQWURGXcH 
OHJLVOaWLRQ JUaQWLQJ caUH XVHUV WKH ULJKW WR QRPLQaWH RQH RU PRUH LQGLYLGXaOV WR YLVLW aQG WR SURYLGH 
caUH aQG VXSSRUW LQ aOO cLUcXPVWaQcHV.254

 

2. DNACPR QRWLcHV 

 
248 GaUGQHU (Q 27) [252]. 
249 LbLG [297]. 
250 WHGQHVbXU\ (Q 11). 
251 GaUGQHU (Q 27) [266]. 
252 LbLG [298]. 
253 JCHR, PURWHcWLQJ KXPaQ ULJKWV LQ caUH VHWWLQJV, (HC 216/ HL PaSHU 51, 13 JXO\ 2022), [67]. 
254 LbLG [83]. 
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TKHVH QRWLcHV ZHUH LVVXHG WR KHaOWKcaUH aQG caUH SURIHVVLRQaOV LQ VRPH caUH VHWWLQJV, aGYLVLQJ 
WKHP aJaLQVW CPR IRU aOO LQGLYLGXaOV ZKR KaYH caUGLac aUUHVWV ZLWK WKHLU SULRU cRQVHQW. HXPaQ 
ULJKWV cRQcHUQV aURVH ZKHQ WKHVH QRWLcHV ZHUH cRQVLGHUHG RUGHUV aQG aSSOLHG WR caUH XVHUV 
ZLWKRXW WKHLU NQRZOHGJH RU cRQVHQW, LQ a bOaQNHW IaVKLRQ, cRYHULQJ HQWLUH JURXSV baVHG RQ JHQGHU, 
aJH, RU W\SH RI GLVabLOLW\. TKLV LV cOHaUO\ cRQWUaU\ WR AUWLcOH 2. TKH aXWRQRP\ RI LQGLYLGXaOV aQG 
IaPLO\ PHPbHUV WR cKRRVH PHGLcaO SURcHGXUHV XQGHU AUWLcOH 8 LV aOVR bUHacKHG b\ QRW RbWaLQLQJ 
WKHLU cRQVHQW RU LQIRUPLQJ WKHP. MRUHRYHU, WKH bOaQNHW LPSOHPHQWaWLRQ RI WKHVH QRWLcHV 
cRQcHUQV WKH ULJKW WR QRW bH GLVcULPLQaWHG aJaLQVW LQ WKH HQMR\PHQW RI KXPaQ ULJKWV (AUWLcOH 14). 
TKH JCHR aGYLVHG ILUPO\ aJaLQVW VXcK XVH aQG UHcRPPHQGHG WKH JRYHUQPHQW UaLVH aZaUHQHVV.255

 

 

V. CRQcOXVLRQ 

TKH LQWULcaWH LQWHUSOa\ bHWZHHQ MXGLcLaO UHYLHZ aQG KXPaQ ULJKWV OaZ aPLGVW WKH bacNGURS RI WKH 
COVID-19 SaQGHPLc KaV XQGHUVcRUHG bRWK WKH UHVLOLHQcH aQG aGaSWabLOLW\ RI OHJaO IUaPHZRUNV 
LQ WLPHV RI cULVLV. AV WKH JRYHUQPHQW JUaSSOHG ZLWK WKH LPSHUaWLYH WR VaIHJXaUG SXbOLc KHaOWK 
ZKLOH UHVSHcWLQJ IXQGaPHQWaO ULJKWV, WKH MXGLcLaU\ SOa\HG a SLYRWaO UROH LQ VcUXWLQLVLQJ WKH OHJaOLW\, 
QHcHVVLW\, aQG SURSRUWLRQaOLW\ RI SaQGHPLc-UHOaWHG PHaVXUHV. DHVSLWH WKH cRXUWV' UHOXcWaQcH WR 
XQGXO\ bXUGHQ WKH JRYHUQPHQW GXULQJ WKHVH XQSUHcHGHQWHG WLPHV aQG SURYLGLQJ bURaG VWaWXWRU\ 
LQWHUSUHWaWLRQV aQG OaUJH PaUJLQV RI GLVcUHWLRQ, aV VKRZcaVHG LQ DROaQ; VXbVHTXHQW caVH OaZ 
KLJKOLJKWV KRZ MXGLcLaO GHcLVLRQV VHUYHG aV a GHWHUUHQW aQG SURPSWHG UH-HYaOXaWLRQV RI SROLc\ 
LPSOLcaWLRQV. HXPaQ ULJKWV OaZ, WKRXJK QRW aOZa\V VXccHVVIXO LQ aOWHULQJ WKH HIIHcWV RI UHVWULcWLRQV, 
UHPaLQHG cHQWUaO LQ VKaSLQJ OHJLVOaWLYH UHVSRQVHV, ZLWK cHUWaLQ ULJKWV SULRULWLVHG RYHU RWKHUV. 
MRYLQJ IRUZaUG, WKH OHVVRQV OHaUQHG IURP WKLV LQWHUVHcWLRQ RI OaZ aQG cULVLV PaQaJHPHQW ZLOO 
XQGRXbWHGO\ LQIRUP IXWXUH OHJaO aSSURacKHV WR JORbaO HPHUJHQcLHV, HPSKaVLVLQJ WKH HQGXULQJ 
LPSRUWaQcH RI XSKROGLQJ IXQGaPHQWaO ULJKWV HYHQ LQ WKH IacH RI H[WUaRUGLQaU\ cKaOOHQJHV. TKXV, 
WKH COVID-19 SaQGHPLc VWaQGV aV a WHVWaPHQW WR WKH HQGXULQJ UHOHYaQcH RI MXGLcLaO UHYLHZ aQG 
KXPaQ ULJKWV OaZ LQ VaIHJXaUGLQJ GHPRcUac\, accRXQWabLOLW\, aQG WKH UXOH RI OaZ LQ WLPHV RI 
WXUPRLO. 

 

 

 

 

 

 

 

 

 

 

 

TabOH RI AXWKRULWLHV 

 
255 LbLG [36]. 
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EU SXSUHPac\: CRQIOLcW BHWZHHQ WKH NaWLRQaO CRXUWV aQG WKH CRXUW RI 
JXVWLcH 

BUaKPMRW KaXU DXa 
DHSaUWPHQW RI LaZ, UQLYHUVLW\ RI LHLcHVWHU, UQLWHG KLQJGRP 

 

 

 
SXSUHPac\ aVVHUWV WKaW EXURSHaQ UQLRQ (EU) OaZ VKRXOG WaNH SUHcHGHQcH ZKHQ LW cRQIOLcWV ZLWK 
GRPHVWLc OHJLVOaWLRQ. TKLV HVVa\ aUJXHV, WKURXJK a cRQVWLWXWLRQaO OHQV, WKaW WKHUH LV VRPH cRQWUaVW 
bHWZHHQ WKH aSSURacK WaNHQ, WRZaUGV VXSUHPac\, b\ WKH QaWLRQaO cRXUWV aQG b\ WKH CRXUW RI 
JXVWLcH (CJEU). TKLV aUJXPHQW ZLOO bH cRQcOXGHG b\ a GLVcXVVLRQ RQ 2 LVVXHV. FLUVW, VXSUHPac\ aV 
a cRQVWLWXWLRQaO SULQcLSOH, aQG VHcRQG, KRZ CJEU KaV aWWHPSWHG WR UHcRQcLOH VXSUHPac\ ZLWK 
IXQGaPHQWaO cRQVWLWXWLRQaO ULJKWV RI PHPbHU VWaWHV.  
 

SXSUHPac\ aV a CRQVWLWXWLRQaO PULQcLSOH 

SXSUHPac\ LV a ¶cRUQHUVWRQH SULQcLSOH· RI EU OaZ.256 WHLOHU KaV aUJXHG WKaW WKH GRcWULQH RI 
VXSUHPac\ KaV ¶cRQVWLWXWLRQaOLVHG WKH WUHaW\·.257 TKH ¶«[cRXUW] KaV SOa\HG a SLYRWaO UROH LQ 
HQKaQcLQJ WKH GHJUHH RI LQWHJUaWLRQ ZKLcK H[LVWV LQ WKH CRPPXQLW\· WKURXJK ¶cRQVWUXcWLYH· 
LQWHUSUHWaWLRQ.258  
 

CaVH C-26/62 VaQ GHQG HQ LRRV Y NHGHUOaQGVH AGPLQLVWUaWLV GHU BHOaVWLQJHQ259 GLVSOa\V KRZ 
WKH cRXUW KaV GHYHORSHG WKH SULQcLSOH RI VXSUHPac\ WR acKLHYH EU·V SROLWLcaO RbMHcWLYHV RI 
LQWHJUaWLRQ WKURXJK LWV SXUSRVLYH LQWHUSUHWaWLRQ. IW UHMHcWV AGYRcaWH GHQHUaO·V cRQWUaVWLQJ RSLQLRQ 
ZKHUH KH aUJXHV WKaW WKHUH caQQRW bH aXWRPaWLc VXSUHPac\ RI EU OaZ XQOHVV LW KaV bHHQ 
LQcRUSRUaWHG LQWR QaWLRQaO OHJaO V\VWHP.260 TKH cRXUW VWaWHG WKaW EU ¶cRQVWLWXWHV a QHZ OHJaO 
RUGHU«·261 ZKLcK LV VXbMHcW WR WKH QaWLRQaOV RI WKH PHPbHU VWaWHV aV ZHOO.262 IW aVVHUWV WKaW EU·V 
´cRPPRQ PaUNHWµ263 RbMHcWLYH ZRXOG QRW KaYH bHHQ SRVVLbOH ZLWKRXW WKH SULQcLSOH RI VXSUHPac\ 
WKaW aOORZV IRU XQLIRUP aSSOLcaWLRQ RI EU OaZ aQG HIIHcWLYH HQIRUcHPHQW RI ULJKWV, WKaW LV aOVR 
UHTXLUHG b\ AUWLcOH 267.264 IW WRRN aQ abVROXWLVW aSSURacK WRZaUGV VXSUHPac\ LQ CaVH C-6/64 
FOaPLQLR CRVWa Y E.N.E.L. (CRVWa),265 UHVWaWLQJ WKaW EU PHPbHUVKLS, aV HYLGHQW IURP WKH ´WHUPV 
aQG VSLULWµ266 RI WKH WUHaW\, KaV OHG WR ´SHUPaQHQW OLPLWaWLRQµ267 RI WKH MHPbHU VWaWH·V VRYHUHLJQW\. 

 
256 OSLQLRQ 11197/07 RI WKH CRXQcLO LHJaO SHUYLcH RQ WKH SULPac\ RI EC OaZ (JUR 260) DOC/07/3 
257 JRVHSK HH WHLOHU, ¶TKH TUaQVIRUPaWLRQ RI EXURSH· (1991) 100 (8) YaOH LJ 2403, 2414. 
258 GRUGaQ SO\QQ, TKH HaPO\Q LHcWXUHV: IQWURGXcLQJ a EXURSHaQ LHJaO OUGHU (43UG HGQ, TKH HaPO\Q 
TUXVW 1992) 
259 CaVH C-26/62, [1963] ECR I-1. 
260 CaVH C-26/62 VaQ GHQG HQ LRRV Y NHGHUOaQGVH AGPLQLVWUaWLV GHU BHOaVWLQJHQ [1963] ECR I-
1,OSLQLRQ RI AG KaUO RRHPHU. 
261 VaQ GHQG HQ LRRV (Q 4), 12 
262 LbLG. 
263 CRQVROLGaWHG VHUVLRQ OI TKH TUHaW\ OQ TKH FXQcWLRQLQJ OI TKH EXURSHaQ UQLRQ (TFEU) [2012] 
OJ C326/49, aUW 26 
264 VaQ GHQG HQ LRRV (Q4) 
265 CaVH C-6/64, [1964] ECR I-614 
266 LbLG,593. 
267 LbLG, 594. 
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IW XSKHOG VXSUHPac\ b\ H[HUcLVLQJ WHOHRORJLcaO LQWHUSUHWaWLRQ RI AUWLcOH 4 (3)268 KROGLQJ WKaW 
QaWLRQaO cRXUWV aUH XQGHU aQ RbOLJaWLRQ RI ¶VLQcHUH cRRSHUaWLRQ· WR IacLOLWaWH acKLHYLQJ WKH WUHaW\ 
RbMHcWLYHV.  
 

TKH CJEU KaV YLHZHG VXSUHPac\ aV a PHaQV WR SURYLGH HIIHcWLYH UHPHGLHV b\ GHYHORSLQJ 
SULQcLSOHV OLNH GLUHcW aQG LQGLUHcW HIIHcWV WKURXJK G\QaPLc LQWHUSUHWaWLRQ RI WKH WUHaW\.269 IQGLUHcW 
HIIHcW KaV bHHQ cOaLPHG WR bH a ¶SUacWLcaO PaQLIHVWaWLRQ·270 RI VXSUHPac\ accRUGLQJ WR WKH SULPac\ 
PRGHO ZKLcK KaV bHHQ aUJXHG WR KaYH UXQ LWV cRXUVH.271 CaVH C-106/77 APPLQLVWUa]LRQH GHOOH 
FLQaQ]H GHOOR SWaWR Y SLPPHQWKaO (SLPPHQWKaO II)272 RbOLJaWHG QaWLRQaO cRXUWV WR ¶VHW aVLGH aQ\ 
SURYLVLRQ RI QaWLRQaO OaZ ZKLcK Pa\ cRQIOLcW ZLWK [EU OaZ]·273 aQG JLYH ¶«IXOO HIIHcW WR WKRVH [EU] 
SURYLVLRQV·274 MXVWLI\LQJ LW b\ WKH QHHG WR HQVXUH HIIHcWLYHQHVV RI AUWLcOH 267,275 WKHUHb\ SURPRWLQJ 
XQLIRUP aSSOLcaWLRQ RI EU OaZ. AOWKRXJK, EU OaZ ZaV UHIHUUHG WR aV aQ ¶LQcRPLQJ WLGH· 276 LQ LWV 
LQLWLaO VWaJHV LQ WKH UK, QaWLRQaO cRXUWV KaYH JUaGXaOO\ bHcRPH EXURSHaQLVHG b\ UHcRJQL]LQJ LW aV 
WKHLU ¶GXW\ WR JLYH SULRULW\ WR WKH WUHaW\· LQ MacaUWK\V LWG Y SPLWK277. TKH CRXUW LQ  CaVH C-213/89 
TKH QXHHQ Y SHcUHWaU\ RI SWaWH IRU TUaQVSRUW, H[ SaUWH FacWRUWaPH LWG aQG RWKHUV (FacWRUWaPH 
I),278 WaNLQJ aQ abVROXWLVW aSSURacK aV LQ SLPPHQWKaO II,279 UH-HPSKaVLVHG WKH LPSRUWaQcH RI 
HIIHcWLYH HQIRUcHPHQW, VWaWLQJ WKaW LI WKH RQO\ WKLQJ WKaW LV cRPLQJ LQ LWV Za\ LV WKH UXOH RI QaWLRQaO 
OaZ, WKHQ WKH QaWLRQaO cRXUWV aUH RbOLJHG WR GLVcaUG LW.280 AOWKRXJK WKHUH ZaV VRPH LQcRQVLVWHQc\ 
LQ WKH XQGHUVWaQGLQJ RI VXSUHPac\, aPRQJ WKH ORZHU cRXUWV, WKH HRXVH RI LRUGV LQ R Y SHcUHWaU\ 
RI SWaWH IRU TUaQVSRUW, E[ SaUWH FacWRUWaPH LWG. aQG OWKHUV (NR. 2),281 VHW aVLGH QaWLRQaO 
OHJLVOaWLRQ IRU WKH ILUVW WLPH b\ UHcRJQLVLQJ WKH TXaVL-HQWUHQcKPHQW RI EU OaZ LQ WKH UK 
cRQVWLWXWLRQ. LRUG BULGJH MXVWLILHG WKLV GHcLVLRQ b\ KLJKOLJKWLQJ WKH ¶YROXQWaU\·282 UHVWULcWLRQ SOacHG 
XSRQ LWV VRYHUHLJQW\ b\ WKH SaUOLaPHQW LWVHOI b\ HQacWLQJ EXURSHaQ CRPPXQLWLHV AcW 1972.283  
 

HRZHYHU, QaWLRQaO cRXUWV aUH XQZLOOLQJ WR cURVV WKHLU cRQVWLWXWLRQaO bRXQGaULHV aV LRUG DHQQLQJ 
UHIXVHG WR cHGH VXSUHPac\ WR EU OaZ ZKHUH WKHUH LV aQ ¶LQWHQWLRQaO aQG H[SUHVV UHSXGLaWLRQ RI 
WKH WUHaW\·.284 FacWRUWaPH KaG WKH HIIHcW RI cRQVWLWXWLRQaOLVLQJ EU OaZ LQ UK OHJaO V\VWHP aV HYLGHQW 
LQ TKRbXUQ Y SXQGHUOaQG CRXQW\ CRXQcLO285 ZKHUH ECA 1972 ZaV LGHQWLILHG aV a ´cRQVWLWXWLRQaO 

 
268 TFEU (Q8), aUW 4 (3) 
269 VaQ GHQG HQ LRRV (Q 4) 
270 EOVSHWK BHUU\ aQG RWKHUV, CRPSOHWH EU LaZ (5WK HGQ, OUP 2022), 143-146 
271 MLcKaHO DRXJaQ, 'WKHQ ZRUOGV cROOLGH! CRPSHWLQJ YLVLRQV RI WKH UHOaWLRQVKLS bHWZHHQ GLUHcW HIIHcW 
aQG VXSUHPac\'(2007) 44 (4), CMLR  931. 
272 CaVH C-106/77,[1978] ECR I-629. 
273 LbLG, SaUa21. 
274 LbLG, SaUa24. 
275 LbLG, SaUaV19-24. 
276 HP BXOPHU LWG Y J BROOLQJHU SA(NR.2) [1974] CK 401, 5 (LRUG DHQQLQJ MR).  
277 [1979] ICR 785 (EWCA CLY), 789 (LRUG DHQQLQJ MR). 
278 CaVH C-213/89, [1990] ECR I-2433. 
279 SLPPHQWKaO II (Q17). 
280 FacWRUWaPH I (Q 23), SaUaV 14-23. 
281 [1991] 1 AC 603 (UKHL). 
282 IbLG, 658. 
283 EXURSHaQ CRPPXQLWLHV AcW 1972 (ECA 1972). 
284 MacaUWK\V (Q 22). 
285 [2003] QB 151. 
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VWaWXWHµ286 ZKLcK caQ QRW bH LPSOLHGO\ UHSHaOHG b\ a OaWHU cRQIOLcWLQJ acW.287 HRZHYHU, WKLV VXJJHVWV 
WKaW ECA 1972 caQ bH H[SUHVVO\ UHSHaOHG b\ a OaWHU acW RI PaUOLaPHQW, WKHUHb\ GHIHaWLQJ WKH 
SULQcLSOH RI VXSUHPac\ ZKLcK LV YLHZHG abVROXWH b\ WKH CRXUW RI JXVWLcH LQ CRVWa.288 UK CRXUWV 
VWULYH WR baOaQcH WKHLU cHQWXULHV-ROG cRQVWLWXWLRQaO GXWLHV, XSKROGLQJ PaUOLaPHQWaU\ VRYHUHLJQW\, 
aJaLQVW WKH QHZO\ HPHUJHG RQHV WR JLYH SULRULW\ WR WKLV ´IRUHLJQµ OaZ. WKHUH WKH QaWLRQaO cRXUWV, 
KaYH VWUXJJOHG WR UHcRQcLOH VXSUHPac\ ZLWK WKHLU cRQVWLWXWLRQaO SULQcLSOHV, CRXUW RI JXVWLcH KaV 
YLHZHG VXSUHPac\ aV abVROXWH aQG aV a PHaQV WR acKLHYLQJ LWV RbMHcWLYH RI LQWHJUaWLRQ. 
 

FXQGaPHQWaO CRQVWLWXWLRQaO RLJKWV 
NaWLRQaO cRXUWV KaYH IRXQG VXSUHPac\ ´SURbOHPaWLcµ289 ZKHUH EU OaZ KaV aWWHPSWHG WR WUXPS 
WKHLU IXQGaPHQWaO cRQVWLWXWLRQaO ULJKWV. SXSSRUWLQJ WKH YLHZV RI HRXVH RI LRUGV SHOHcW cRPPLWWHH 
RQ EXURSHaQ OaZ, WHLOHU KaV aUJXHG WKaW LW ZRXOG KaYH bHHQ ´YLUWXaOO\ LPSRVVLbOHµ290 IRU QaWLRQaO 
cRXUWV WR cHGH VXSUHPac\ WR EU LQ WKH abVHQcH RI a JXaUaQWHH RQ WKH SURWHcWLRQ RI IXQGaPHQWaO 
ULJKWV. GHUPaQ cRXUW, LQ CaVH C-11/70 IQWHUQaWLRQaOH HaQGHOVJHVHOOVcKaIW PbH Y ELQIXKU- XQG 
VRUUaWVVWHOOH I�U GHWUHLGH XQG FXWWHUPLWWHO (SROaQJH I),291 ZaV UHOXcWaQW WR cHGH VXSUHPac\ WR EU 
OaZ aV LW ZaV LQcRPSaWLbOH ZLWK WKH GHUPaQ cRQVWLWXWLRQaO ULJKWV. TKH CRXUW aWWHPSWHG WR 
UHcRQcLOH WKH GHUPaQ cRQVWLWXWLRQaO ULJKWV ZLWK WKH SULQcLSOH RI VXSUHPac\ b\ VWaWLQJ WKaW 
¶IXQGaPHQWaO ULJKWV IRUP aQ LQWHJUaO SaUW RI JHQHUaO SULQcLSOHV RI [EU] OaZ «. LQVSLUHG b\ WKH 
cRQVWLWXWLRQaO WUaGLWLRQV cRPPRQ WR WKH PHPbHU VWaWHV·.292 IW UHaVVXUHG WKH QaWLRQaO cRXUWV WKaW 
HYHQ LQ WKH abVHQcH RI a ZULWWHQ CKaUWHU, WKaW WKH VWaQGaUG RI SURWHcWLRQ aIIRUGHG b\ WKH EU LV 
HTXLYaOHQW WR WKH LQWHUQaWLRQaO WUHaWLHV, WR ZKLcK WKH PHPbHU VWaWHV aUH VLJQaWRULHV,293 
bHQcKPaUNLQJ WKH VWaQGaUGV LQ EXURSHaQ CRQYHQWLRQ RQ HXPaQ RLJKWV.294 HaG WKH cRXUW QRW 
WaNHQ WKLV XQLIRUP aSSURacK, GLIIHUHQW QaWLRQaO cRXUWV ZRXOG KaYH aSSOLHG GLIIHUHQW cRQVWLWXWLRQaO 
ULJKWV GaPaJLQJ WKH RbMHcWLYH RI EU LQWHJUaWLRQ. 
 

 TKH CJEU LV PLQGIXO RI WKH ¶RbMHcWLYHV RI WKH cRPPXQLW\·.295 SR, ZKHUH EU RbMHcWLYHV aUH aW 
LVVXH, LW ZLOO XSKROG VXSUHPac\ aW WKH cRVW RI UHVWULcWLQJ cRQVWLWXWLRQaO ULJKWV aV HYLGHQW IURP CaVH 
C-44/79 HaXHU Y LaQG RKHLQOaQG-PIaO]296 ZKHUH LW UH-HPSKaVLVHG WKH LPSRUWaQcH RI ¶cRKHVLRQ RI 
WKH cRPPXQLW\· aQG HIIHcWLYH HQIRUcHPHQW, MXVWLI\LQJ WKH UHVWULcWLRQ RQ ULJKWV b\ EU·V RbMHcWLYHV 
aQG KROGLQJ WKH EU SURYLVLRQ VXIILcLHQWO\ cRPSaWLbOH ZLWK EU VWaQGaUG.297 TKURXJK WKHVH 
MXGJPHQWV, WKH cRXUW RI MXVWLcH VXccHVVIXOO\ XSKHOG WKH SULQcLSOH RI VXSUHPac\ IXOILOOLQJ LWV 
RbMHcWLYH RI EU LQWHJUaWLRQ WKURXJK XQLIRUP aSSOLcaWLRQ b\ baOaQcLQJ LW ZLWK WKH QHHG WR VaWLVI\ 
WKH GHUPaQ cRXUW·V cRQcHUQ UHJaUGLQJ WKH SURWHcWLRQ RI IXQGaPHQWaO cRQVWLWXWLRQaO ULJKWV aV 

 
286 LbLG, 60-67 (LaZV LJ). 
287 LbLG. 
288 CRVWa (Q10). 
289 SHOHcW CRPPLWWHH RQ WKH EXURSHaQ UQLRQ, EU CKaUWHU RI FXQGaPHQWaO RLJKWV (HLJKWK UHSRUW) (HL 
1999²2000) 
290JRVHSK HH WHLOHU (Q 2),2418. 
291 CaVH C-11/70, [1970] ECR I-1125. 
292 LbLG,SaUa 4. 
293 CaVH 4/73 NROG,KRKOHQ- XQG BaXVWRIIJUR�KaQGOXQJ Y CRPPLVVLRQ, [1974] ECR I-491. 
294 CaVH 36/75 RXWLOL Y MLQLVWUH GH O·LQWpULHXU, [1975] ECR I-1219. 
295 SROaQJH I (Q36), SaUa 4. 
296 CaVH C-44/79, [1979] ECR I-3727. 
297 LbLG, SaUaV14,30. 
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HYLGHQW IURP CaVH C-345/82 W�QVcKH HaQGHOVJHVHOOVcKaIW GPbH & CR. Y FHGHUaO RHSXbOLc RI 
GHUPaQ\ (SROaQJH II)298 ZKHUH WKH GHUPaQ cRXUWV accHSWHG WKaW VXIILcLHQW OHYHO RI SURWHcWLRQ KaG 
bHHQ SURYLGHG b\ WKH CJEU WKURXJK LWV GHYHORSPHQW RI IXQGaPHQWaO ULJKWV. TKH LQLWLaO UHOXcWaQcH 
RI WKH QaWLRQaO cRXUWV WXUQHG LQWR JUaGXaO accHSWaQcH RI EU·V VXSUHPac\ cRQGLWLRQaO RQ aGHTXaWH 
SURWHcWLRQ RI KXPaQ ULJKWV b\ EU. IQ cRQWUaVW, CJEU KaV SULRULWL]HG WKH aWWaLQPHQW RI WKH 
RbMHcWLYHV RI EU, KaYLQJ abVROXWH VXSUHPac\.    
 

TKH aSSURacK WRZaUGV VXSUHPac\ WaNHQ b\ QaWLRQaO cRXUWV GLIIHUV WR VRPH H[WHQW IURP WKaW WaNHQ 
b\ CJEU. WKHUH WKH CJEU YLHZV VXSUHPac\ aV abVROXWH WR acKLHYH EU LQWHJUaWLRQ b\ SURPRWLQJ 
HIIHcWLYH HQIRUcHPHQW LQ caVHV OLNH CRVWa aQG SLPPHQWKaO II; QaWLRQaO cRXUWV, aOWKRXJK 
EXURSHaQLVHG, aUH PRUH PLQGIXO RI QRW VWHSSLQJ RQ WKHLU cRQVWLWXWLRQaO bRXQGaULHV bH LW 
cRQVWLWXWLRQaO SULQcLSOHV OLNH SaUOLaPHQWaU\ VRYHUHLJQW\ LQ FacWRUWaPH I RU IXQGaPHQWaO ULJKWV LQ 
SROaQJH I. 
  

 
298 CaVH C-345/82, [1984] ECR I-1995. 
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TKH UK cRQVWLWXWLRQ KaV WUHaWHG WKH BULWLVK cLWL]HQV OLYLQJ LQ BULWLVK RYHUVHaV WHUULWRULHV LQIHULRUO\ 
WR LWV cLWL]HQV OLYLQJ LQ WKH UK, VLPLOaU WR LWV WUHaWPHQW RI cRORQLVHG SHRSOH LQ WKH SaVW, VHUYLQJ aV 
a VWaUN UHPLQGHU WKaW WKH BULWLVK EPSLUH VWLOO H[LVWV. TKLV HVVa\ GUaZV RQ WZR IacWRUV, WKH ILUVW 
bHLQJ WKaW WKH SROLWLcaO VaIHJXaUGV aVVHUWHG b\ WKH UK cRQVWLWXWLRQ aUH abVHQW LQ WKH BULWLVK IQGLaQ 
OcHaQ THUULWRU\ (BIOT), aQG WKH VHcRQG bHLQJ KRZ OHJaO cRQVWLWXWLRQaOLVP KaV aOVR IaLOHG LQ 
SURWHcWLQJ WKH SULYaWH aQG SXbOLc ULJKWV RI WKH CKaJRVVLaQV. 
 

LEGAL CONSTITUTIONALISM 

TKH BULWLVK RYHUVHaV WHUULWRULHV aUH SULPaULO\ aGPLQLVWHUHG b\ PUHURJaWLYH SRZHUV RI WKH VRYHUHLJQ 
WKaW KaYH KaG OLPLWHG RU UHVLGXaO aXWKRULW\ LQ WKH UK IRU cHQWXULHV.299 PULPaU\ OHJLVOaWLRQ LQ WKH 
UK LV aQ AcW RI PaUOLaPHQW SaVVHG b\ WKH GHPRcUaWLcaOO\ HOHcWHG MHPbHUV RI PaUOLaPHQW aQG 
VcUXWLQL]HG WKURXJK GHbaWHV, SaUOLaPHQWaU\ TXHVWLRQV aQG VHOHcW cRPPLWWHHV. B\ cRQWUaVW, LQ 
BULWLVK RYHUVHaV WHUULWRULHV, PUHURJaWLYH OUGHUV LQ CRXQcLO aUH SULPaU\ OHJLVOaWLRQV ZKLcK aUH 
aSSURYHG b\ WKH VRYHUHLJQ b\ cRQYHQWLRQ LQ WKH PULY\ CRXQcLO ZLWKRXW aQ\ VcUXWLQ\, SXbOLc 
RYHUVLJKW RU UHcRUGV RI WKH PHHWLQJ. TKH CKaJRV IVOaQGV ZHUH PaGH a SaUW RI BIOT LQ 1965 b\ 
WKH UK IRU WKH SXUSRVHV RI aQ aJUHHPHQW300 ZLWK WKH US aOORZLQJ LW WR bXLOG a PLOLWaU\ baVH LQ 
DLHJR GaUcLa aQG LQ H[cKaQJH RI a $14 PLOOLRQ GLVcRXQW RQ a QXcOHaU PLVVLOH WHcKQRORJ\ RIIHUHG 
WR WKH UK. AV a SaUW RI WKH GHaO, WKH CKaJRV LVOaQG, LQKabLWHG b\ ´QHaUO\ 2000µ301 SHRSOH, KaG WR 
bH XQLQKabLWHG. TKH\ ZHUH BULWLVK cLWL]HQV XQGHU WKH BULWLVK NaWLRQaOLW\ AcW 1948302, ZKR VKRXOG 
WKHRUHWLcaOO\ KaYH WKH VaPH ULJKWV aV WKH SHRSOH OLYLQJ LQ WKH UK. DLVSRVVHVVLRQ ZaV acKLHYHG b\ 
GHQ\LQJ WKH H[LVWHQcH RI WKH CKaJRVVLaQV SRSXOaWLRQ, WKH\ ZHUH OabHOHG ´cRQWUacW OabRXUHUVµ303 
ZKR KaG QR SURSHUW\ ULJKWV. TKHUH LV HYLGHQcH WKaW WKH PULPH MLQLVWHU acNQRZOHGJHG WKH IacW 
WKaW WKHVH ZHUH ¶VHcRQG-JHQHUaWLRQ LQKabLWaQWV·,304 \HW aSSURYHG WKH SURSRVaO (ZLWKRXW aQ\ 
accRXQWabLOLW\) WKaW WKH JRYHUQPHQW VKRXOG OLH WR WKH ZRUOG WKaW ´WKHUH LV QR LQGLJHQRXV 
SRSXOaWLRQµ LQ a VHcUHW PLQXWH VHQW WR KLP b\ WKH FRUHLJQ SHcUHWaU\ (1968). TKH BIOT 
cRPPLVVLRQHU, ZKR LV XQGHPRcUaWLcaOO\ aSSRLQWHG b\ WKH VRYHUHLJQ XQGHU WKH SUHURJaWLYH, SaVVHG 

 
299 CaVH RI PURcOaPaWLRQV [1610] 12 CR RHS 74 (KB). 
300 UQLWHG KLQJGRP RI GUHaW BULWaLQ aQG NRUWKHUQ IUHOaQG aQG UQLWHG SWaWHV RI APHULca E[cKaQJH RI 
NRWHV CRQVWLWXWLQJ aQ AJUHHPHQW CRQcHUQLQJ WKH AYaLOabLOLW\ IRU DHIHQVH PXUSRVHV RI WKH BULWLVK 
IQGLaQ OcHaQ THUULWRU\ (ZLWK AQQH[HV) (LRQGRQ, 30 DHcHPbHU 1966). 
301 MaUMRULH MLOOHU, ¶BULWaLQ IOOHJaOO\ E[SHOOHG CKaJRV IVOaQGHUV IRU U.S. BaVH, CRXUW RXOHV·, LRV AQJHOHV 
TLPHV (LRV AQJHOHV, 4 NRYHPbHU , 2000) < KWWSV://ZZZ.OaWLPHV.cRP/aUcKLYHV/Oa-[SP-2000-QRY-04-PQ-
46949-VWRU\.KWPO> accHVVHG 24 NRYHPbHU, 2023 . 
302 BULWLVK NaWLRQaOLW\ AcW 1948. 
303 TRP FURVW aQG C R G MXUUa\, ¶TKH CKaJRV IVOaQGV caVHV: WKH HPSLUH VWULNHV bacN· (2015) 66 
NRUWKHUQ IUHOaQG LHJaO QXaUWHUO\ 263, 271. 
304 JRKQ PLOJHU aQG CKULV MaUWLQ, ¶SWHaOLQJ a NaWLRQ - TKH POLJKW RI WKH CKaJRV IVOaQGV VS WKH UQLWHG 
SWaWHV (2004)·, GUaQaGa THOHYLVLRQ (6 OcWRbHU 2004) < SWHaOLQJ a NaWLRQ - TKH POLJKW RI WKH CKaJRV 
IVOaQGV VS WKH UQLWHG SWaWHV (2004) - YRXTXbH > AccHVVHG 24 NRYHPbHU, 2023. 

https://www.latimes.com/archives/la-xpm-2000-nov-04-mn-46949-story.html
https://www.latimes.com/archives/la-xpm-2000-nov-04-mn-46949-story.html
https://www.youtube.com/watch?v=NVfABu61D3w
https://www.youtube.com/watch?v=NVfABu61D3w
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WKH IPPLJUaWLRQ OUGLQaQcH 1971305 XQGHU WKH aXWKRULW\ RI BULWLVK IQGLaQ OcHaQ THUULWRU\ OUGHU 
1965306, WKaW SUHYHQWHG aQ\ UHWXUQ RI WKH CKaJRVVLaQV WR WKHLU KRPHOaQG. BULWLVK cLWL]HQV ZHUH 
UHPRYHG IURP WKHLU aQcHVWUaO OaQG ZLWK baUHO\ aQ\ SROLWLcaO accRXQWabLOLW\ RU SXbOLc RXWcU\. TKLV 
ZRXOG KaYH QHYHU KaSSHQHG LQ WKH UK aV WKH SROLWLcaO LQVWLWXWLRQV aQG WKH cKHcNV aQG baOaQcHV 
ZRXOG KaYH PaGH LW LPSRVVLbOH WR aOORZ IRU WKH GHSRSXOaWLRQ RI aQ HQWLUH VWaWH. 
 

POLITICAL CONSTITUTIONALISM 

A PULYaWH cOaLP ZaV bURXJKW b\ WKH CKaJRVVLaQV ZKR KaG bHHQ GHSRUWHG WR MaXULWLXV LQ WKH 
1970·V, VHQcaWaVVHQ.307 TKH\ JUHZ LQWR SRYHUW\ aQG ZaQWHG WR UHWXUQ WR WKHLU KRPHOaQG. TKH 
GRYHUQPHQW WRRN aGYaQWaJH RI WKHLU SRYHUW\ aQG GHVSHUaWLRQ b\ RIIHULQJ WKHP cRPSHQVaWLRQ LQ 
H[cKaQJH IRU VLJQLQJ WKH ¶IXOO aQG ILQaO VHWWOHPHQW· LQ 1982308 WKaW WRRN aZa\ WKHLU ULJKW WR UHWXUQ 
bacN WR WKHLU KRPH aQG ZLWKGUHZ WKH VHQcaWaVVHQ cOaLP.309 TKH WHUPV RI WKH VHWWOHPHQW aJUHHPHQW 
ZHUH VR KaUVK WKaW LI WKH cOaLPaQW ZaV a UK cLWL]HQ, WKH aJUHHPHQW ZRXOG KaYH SaWHQWO\ bHHQ 
GHcOaUHG YRLG IRU XQcRQVcLRQabLOLW\, UQGXH LQIOXHQcH aQG DXUHVV XQGHU WKH EQJOLVK cRQWUacW OaZ 
aV WKH GRcXPHQW ZaV SUHVHQWHG LQ RIILcLaO OHJaO EQJOLVK, aQG ZLWKRXW SURSHU UHSUHVHQWaWLRQ, WKH 
CKaJRVVLaQV ZHUH XQabOH WR XQGHUVWaQG WKH GRcXPHQW VXIILcLHQWO\ IRU WKHP WR VLJQ LW.310 TKHLU 
¶baUJaLQLQJ SRZHU [ZaV] JULHYRXVO\ LPSaLUHG·311 b\ WKHLU QHHG IRU PRQH\ aQG GHVSHUaWLRQ. 
NHYHUWKHOHVV, WKH VHWWOHPHQW aJUHHPHQW ZaV XSKHOG aQG WKH cOaLP ZaV VXccHVVIXOO\ ZLWKGUaZQ 
IURP WKH cRXUWV. AQRWKHU cOaLP ZaV bURXJKW b\ WKH CKaJRVVLaQV LQ 2003, CKaJRV LVOaQGHUV Y 
AWWRUQH\ JHQHUaO.312 TKH cRXUW GLG QRW WKLQN WKaW WKH UK acWHG XQOaZIXOO\ b\ H[SHOOLQJ a 
SRSXOaWLRQ RI aURXQG 2000 BULWLVK cLWL]HQV, RU LQ WKH ZRUGV RI OXVOH\ J, WKLV LV WKH ¶HVVHQcH RI 
VRYHUHLJQW\·.313 IQ cRQWUaVW, LQ EQWLcN Y CaUULQJWRQ (1765)314 a BULWLVK cLWL]HQ·V SURSHUW\ ULJKWV ZHUH 
XSKHOG abRYH WKH VWaWH·V VHcXULW\. TKLV GLIIHUHQWLaO WUHaWPHQW caQ bH WUacHG bacN WR UK CRXUW·V 
WUHaWPHQW RI cRORQLVHG SHRSOH OLNH LQ GUHJVRQ Y GLObHUW315 ZKHUH LW ZaV OaZIXO WR WKURZ (PXUGHU) 
VOaYHV RXW RI WKH VKLS GXH WR VKRUWaJH RI UHVRXUcHV, aQG WKH cOaLPaQWV cRXOG HYHQ cOaLP LQVXUaQcH 
IRU WKaW.  
 

IQ WKH caVH RI BaQcRXOW Y SHcUHWaU\ RI SWaWH IRU FRUHLJQ aQG CRPPRQZHaOWK AIIaLUV (NR 1),316 WKH 
GLYLVLRQ cRXUW KHOG WKaW WKH BIOT cRPPLVVLRQHU acWHG XOWUa YLUHV b\ HQacWLQJ WKH IPPLJUaWLRQ 

 
305 IPPLJUaWLRQ OUGLQaQcH 1971. 
306 BULWLVK IQGLaQ OcHaQ THUULWRU\ OUGHU 1965 (BIOT OUGHU 1965). 
307 UK NaWLRQaO AUcKLYHV (UKNA), FRUHLJQ aQG CRPPRQZHaOWK OIILcH (FCO) 31/2768, MLcKHO 
VHQcaWaVVHQ Y AWWRUQH\-GHQHUaO, WULW RI MLcKHO VHQcaWaVVHQ (17 FHbUXaU\ 1975). 
308 AJUHHPHQW bHWZHHQ WKH GRYHUQPHQW RI WKH UQLWHG KLQJGRP RI GUHaW BULWaLQ aQG NRUWKHUQ IUHOaQG 
aQG 

WKH GRYHUQPHQW RI MaXULWLXV cRQcHUQLQJ WKH IORLV (6 JXO\ 1982) UKTS 6/1983. 
309 TRP FURVW aQG C R G MXUUa\, ¶HRPHOaQG: RHcRQcHSWXaOLVLQJ WKH CKaJRVVLaQV· LLWLJaWLRQ (2020) 40 
O[IRUG JRXUQaO RI LHJaO SWXGLHV 764, 776-778. 
310 CKaJRV IVOaQGHUV Y AWWRUQH\-GHQHUaO [2003] EWHC 2222 (QB), [580] (OXVOH\ J). 
311 LOR\GV BaQN LWG Y BXQG\ [1975] QB 326, 339 (LRUG DHQQLQJ). 
312 CKaJRV (Q 12). 
313 IbLG [267] OXVOH\ J. 
314 EQWLcN Y CaUULQJWRQ (1765) 95 E.R. 807. 
315 (1783) 99 E.R. 629. 
316 [2001] QB 1067 (BaQcRXOW (NR 1)). 
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OUGLQaQcH 1971317 aQG WKaW WKH SRZHUV YHVWHG LQ KLP WKURXJK WKH BIOT OUGHU 1965318 ZHUH YaVW 
bXW QRW YaVW HQRXJK WR baQ WKH HQWU\ RI CKaJRVVLaQV WR WKHLU KRPHOaQG. IQ UHVSRQVH, WKH 
JRYHUQPHQW LVVXHG WZR PUHURJaWLYH OUGHUV LQ CRXQcLO (2004)319 ZLWKRXW aQ\ OHJLVOaWLYH VcUXWLQ\ 
WKaW KaG aQ HIIHcW RI a ¶OHJaO ILUHbUHaN·, RYHUULGLQJ WKH GHcLVLRQ LQ BaQcRXOW (NR.1)320 aQG 
SURKLbLWLQJ WKH UHWXUQ RI CKaJRVVLaQV. IQ R (BaQcRXOW) Y SHcUHWaU\ RI SWaWH IRU FRUHLJQ aQG 
CRPPRQZHaOWK AIIaLUV (NR 2) 321 WKH WZR 2004 OUGHUV LQ CRXQcLO322 ZHUH KHOG WR bH OaZIXO b\ WKH 
PaMRULW\, GHQ\LQJ WKH UHWXUQ RI CKaJRVVLaQV aJaLQ. LRUG HRIIPaQ PaGH a NH\ VWaWHPHQW WKaW 
H[SOLcLWO\ VKRZV WKH GLVSaULW\ LQ WKH WUHaWPHQW RI WKH cRORQLVHG SHRSOHV aQG UK cLWL]HQV, ¶LQ WKH 
HYHQW RI a cRQIOLcW RI LQWHUHVW, [HHU MaMHVW\ LQ CRXQcLO] LV HQWLWOHG « WR SUHIHU WKH LQWHUHVWV RI WKH 
UQLWHG KLQJGRP·.323 TKLV JXLGaQcH JLYHQ b\ LRUG HRIIPaQ QRW RQO\ MXVWLILHV P\ aUJXPHQW WKaW 
WKH UK HPSLUH VWLOO H[LVWV, bXW aOVR WKaW WKH cRXUW LV LQVWUXcWLQJ WKH IXWXUH cRXUWV WR JLYH SULRULW\ WR 
WKH UK·V LQWHUHVWV RYHU WKH cRORQLHV·. IQ WKH A aQG RWKHUV Y SHcUHWaU\ RI SWaWH IRU WKH HRPH 
DHSaUWPHQW,324 LRUG HRIIPaQ GHIHQGHG WKH LGHa RI IXQGaPHQWaO ¶cRQVWLWXWLRQaO IUHHGRPV·, aV KH 
H[SOaLQHG WKaW WKH VWaWH caQQRW GHVWUR\ cRQVWLWXWLRQaO IUHHGRPV HYHQ XQGHU WKH WKUHaW RI WHUURULVW 
YLROHQcH.325 HRZHYHU, WKH VWaWH caQ OaZIXOO\ GHSRUW aQ HQWLUH SRSXOaWLRQ WR a IRUHLJQ OaQG, SURYLGHG 
LW LV GRQH LQ WKH LQWHUHVWV RI WKH UK. 
 

CONCLUSION 

TKLV HVVa\ KaV aUJXHG WKaW WKH UK KaV bHHQ WUHaWLQJ UK cLWL]HQV OLYLQJ LQ WKH BULWLVK RYHUVHaV 
WHUULWRULHV LQIHULRUO\ WR LWV cLWL]HQV OLYLQJ LQ WKH UK LQ WKH VaPH Za\ LW WUHaWHG WKH cRORQLVHG SHRSOH. 
TKLV HVVa\ KaV aUJXHG WKLV ZLWK a IRcXV RQ WKH CKaJRV LVOaQGV, aQG KRZ WKH SROLWLcaO aQG OHJaO 
PHcKaQLVPV KaYH IaLOHG WR VaIHJXaUG WKH LQWHUHVWV RI CKaJRVVLaQV, ZKLOH bHLQJ HIIHcWLYH LQ 
VaIHJXaUGLQJ WKH UK cLWL]HQV· LQWHUHVWV OLYLQJ LQ WKH UK. 
 

 

 

 

  

 
317 IPPLJUaWLRQ OUGLQaQcH 1971. 
318 BIOT OUGHU 1965 (Q 8). 
319 BIOT (CRQVWLWXWLRQ) OUGHU 2004; BIOT (IPPLJUaWLRQ) OUGHU 2004. 
320 BaQcRXOW (NR.1) (Q 18) 
321 [2009] 1 A.C. 453 (BaQcRXOW NR 2) 
322 BIOT (CRQVWLWXWLRQ) OUGHU 2004; BIOT (IPPLJUaWLRQ) OUGHU 2004  
323 BaQcRXOW NR 2 (Q 23), [49] (LRUG HRIIPaQ) 
324 [2005] 2 AC 68 
325 IbLG [95] (LRUG HRIIPaQ) 
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AUWLcOH 3·V IPSacW RQ WKH E[SXOVLRQ RI SXVSHcWHG THUURULVWV: AQaO\VLQJ 
OWKPaQ (AbX QaWaGa) Y UK  
SKULVWL SaSNRWa 
DHSaUWPHQW RI LaZ, UQLYHUVLW\ RI LHLcHVWHU, UQLWHG KLQJGRP 

 

 

IQWURGXcWLRQ  
TKLV HVVa\ ZLOO cULWLcaOO\ H[SORUH WKH caVH RI OWKPaQ (AbX QaWaGa) Y WKH UQLWHG KLQJGRP 326 WR 
aVVHVV WKH HIILcac\ RI AUWLcOH 3 RI WKH EXURSHaQ CRQYHQWLRQ RI HXPaQ RLJKWV (ECHR) aV a 
GHWHUUHQW aJaLQVW WKH H[SXOVLRQ RI VXVSHcWHG WHUURULVWV IURP WKH UK. B\ aQaO\VLQJ SUHcHGHQW caVHV, 
WKLV HVVa\ aUJXHV WKaW AUWLcOH 3 ECHR KaV KLVWRULcaOO\ SUHYHQWHG WKH H[SXOVLRQ RI VXVSHcWHG 
WHUURULVWV, JLYHQ WKH\ IacH a UHaO ULVN RI WRUWXUH LI GHSRUWHG. HRZHYHU, WKH caVH RI OWKPaQ Y UK327 
GHPRQVWUaWHV KRZ GHcLVLRQV PaGH XQGHU AUWLcOH 3 ECHR, QaPHO\ UHO\LQJ RQ aVVXUaQcHV IURP 
JRUGaQ, Pa\ ZHaNHQ LWV abLOLW\ WR SUHYHQW VXcK H[SXOVLRQV. TKXV, WKH aQaO\VLV ZLOO IRcXV RQ KRZ 
AUWLcOH 3 ECHR·V aSSOLcaWLRQ KaV LPSacWHG WKH SUHYHQWLRQ RI VXVSHcWHG WHUURULVWV' H[SXOVLRQ IURP 
WKH UK. 
 

AUWLcOH 3 aQG WKH PUHYHQWLRQ RI DHSRUWaWLRQ 

FLUVWO\, LW LV ZRUWK XQGHUOLQLQJ WKH NH\ IHaWXUHV RI AUWLcOH 3 aQG LWV KLVWRULcaO aSSOLcaWLRQ LQ caVHV 
SUHGaWLQJ WKH OWKPaQ Y UK ASSO328 caVH. AUWLcOH 3 RI WKH ECHR H[SUHVVO\ VWLSXOaWHV WKaW ́ QR RQH 
VKaOO bH VXbMHcWHG WR WRUWXUH RU WR LQKXPaQ RU GHJUaGLQJ WUHaWPHQW RU SXQLVKPHQW.µ329 TKLV 
SURYLVLRQ JXaUaQWHHV WKaW LQGLYLGXaOV ZLWKLQ WKH MXULVGLcWLRQ RI WKH ECHR·V PHPbHU VWaWHV aUH 
SURWHcWHG aQG JUaQWHG WKH ULJKW RI VaIHW\, LUUHVSHcWLYH RI ZKHWKHU WKH\ aUH SHUcHLYHG aV a WKUHaW WR 
QaWLRQaO VHcXULW\ RU QRW. TKH CKaKaO Y UK330 caVH LOOXVWUaWHV WKH UROH RI AUWLcOH 3 ECHR LQ 
VaIHJXaUGLQJ LQGLYLGXaOV, aV LQ WKLV caVH, AUWLcOH 3 RI WKH ECHR HQVXUHG WKH RbOLJaWLRQ QRW WR 
H[SHO WKH SHUVRQ LQ TXHVWLRQ WR WKH cRXQWU\ ZKHUH WKH\ ZRXOG IacH a UHaO ULVN RI WRUWXUH RU LOO -
WUHaWPHQW, SURYLGHG VXbVWaQWLaO JURXQGV WR GHPRQVWUaWH VXSSRUW WKLV. TKH SWUaVbRXUJ cRXUW LQ 
CKaKaO331 XSKHOG aQ RYHUO\ URbXVW aQG VWULQJHQW SRVLWLRQ, aIILUPLQJ WKaW WKH abVROXWH QaWXUH RI 
AUWLcOH 3 RI WKH ECHR UHPaLQV aSSOLcabOH, HYHQ LI WKH LQGLYLGXaO cRQcHUQHG LV GHHPHG a SRWHQWLaO 
WHUURULVW WKUHaW WR WKH KRVW QaWLRQ. SXSSRUWLQJ WKLV cRQWHQWLRQ, SaUaJUaSK 80 VWaWHV WKaW, ¶WKH 
acWLYLWLHV RI WKH LQGLYLGXaO LQ TXHVWLRQ, KRZHYHU XQGHVLUabOH RU GaQJHURXV, caQQRW bH PaWHULaO 
cRQVLGHUaWLRQ«.·332. TKLV HPSKaVLVHG WKH SURWHcWLYH IXQcWLRQ RI AUWLcOH 3 RI WKH ECHR IRU WKRVH 
ZKR aUH aW VXbVWaQWLaO ULVN RI bHLQJ GHSRUWHG WR cRXQWULHV ZKHUH WKH\ cRXOG bH VXbMHcWHG WR WRUWXUH 
RU PLVWUHaWPHQW. AV a VWaQGaUG LQ LWV RZQ ULJKW, AUWLcOH 3 RI WKH ECHR LQKHUHQWO\ aLPV WR 
JXaUaQWHH LWV HIILcac\ LQ SUHYHQWLQJ WKH H[SXOVLRQ RI VXVSHcWHG WHUURULVWV, SURYLGHG WKaW WKH\ aUH 
aW a UHaO ULVN RI bHLQJ WRUWXUHG RU KaUPHG LQ WKH UHcHLYLQJ cRXQWU\.  
 

 
326 OWKPaQ Y UQLWHG KLQJGRP (8139/09) [2012] EHRLR, 3, 339-343 
327 IbLG.  
328 IbLG.  
329 EXURSHaQ CRQYHQWLRQ RQ HXPaQ RLJKWV (ECHR) (1950), AUWLcOH 3.  
330 CKaKaO Y UQLWHG KLQJGRP, 22414/93 [1996] ECHR 54 
331 IbLG.  
332 IbLG.  
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TKH LQIOXHQcH RI AUWLcOH 3 aQG LWV abLOLW\ WR KLQGHU WKH H[SXOVLRQ RI VXcK LQGLYLGXaOV LV HYLGHQW LQ 
WKH caVH RI SaaGL Y IWaO\333.  IQ WKLV caVH, WKH UK PaGH aQ XQVXccHVVIXO aWWHPSW WR cRQYLQcH WKH 
EXURSHaQ CRXUW RI HXPaQ RLJKWV (ECWHR) WR aOWHU LWV VWaQcH RQ AUWLcOH 3 RI WKH ECHR. 
SSHcLILcaOO\, LW SUHVHQWV WKH ECHR·V UHaIILUPaWLRQ RI WKH ¶abVROXWH cKaUacWHU· RI WKH SURKLbLWLRQ 
RI WRUWXUH aQG LQKXPaQH WUHaWPHQW334. HHUH, WKH ECWHR KHOG WKaW WKH GHcLVLRQ RI WKH IWaOLaQ 
GRYHUQPHQW WR GHSRUW a VXVSHcWHG WHUURULVW WR TXQLVLa ZRXOG cRQWUaYHQH AUWLcOH 3 ECHR. TKLV 
H[aPSOH VXSSRUWV AUWLcOH 3·V abLOLW\ WR baOaQcH WKH ULVLQJ cRQcHUQV RI QaWLRQaO VHcXULW\ ZLWK WKH 
¶SURWHcWLRQ RI VRPH IXQGaPHQWaO ULJKWV«·335.  AOWKRXJK WKLV H[aPSOH LV VSHcLILc WR IWaO\, LWV SXUSRVH 
LV WR RIIHU LQVLJKW LQWR WKH LPSacW RI AUWLcOH 3 RI WKH ECHR LQ XSKROGLQJ ULJKWV. TKXV, SULRU WR 
WKH OWKPaQ Y UK336 GHcLVLRQ, LW cRXOG bH aUJXHG WKaW AUWLcOH 3 RI WKH ECHR HIIHcWLYHO\ aYHUWHG 
WKH H[SXOVLRQ RI VXVSHcWHG WHUURULVWV.  
 

AUWLcOH 3 aQG OWKPaQ  
WKLOH WKH SULQcLSOHV RI AUWLcOH 3 RI WKH ECHR KaYH bHHQ WKRURXJKO\ H[aPLQHG, WKH caVH RI 
OWKPaQ (AbX QaWaGa) Y WKH UQLWHG KLQJGRP337 VLJQLILHV a cULWLcaO MXQcWXUH LQ WKH GHYHORSPHQW 
RI AUWLcOH 3 RI WKH ECHR, UHYHaOLQJ a QRWabOH ZHaNHQLQJ RI LWV abLOLW\ WR SUHYHQW WKH H[SXOVLRQ RI 
VXcK LQGLYLGXaOV. IQ OWKPaQ Y UK338, WKH GHSRUWaWLRQ RI a VXVSHcWHG WHUURULVW IURP WKH UK WR 
JRUGaQ ZaV cKaOOHQJHG aW WKH ECWHR. TKH aSSOLcaQW, MU. OWKPaQ, LQ 2002, ZaV aUUHVWHG aQG 
GHWaLQHG XQGHU WKH AQWL-THUURULVP, CULPH aQG SHcXULW\ AcW 2001339.  IQ 2005, KH ZaV VHUYHG ZLWK 
a ¶QRWLcH RI LQWHQWLRQ WR GHSRUW·. AV a UHVXOW, KH cRQWHVWHG KLV GHSRUWaWLRQ, ¶aOOHJLQJ WKaW WKHUH ZaV 
a UHaO ULVN WKaW KH ZRXOG bH VXbMHcWHG WR WRUWXUH XSRQ KLV UHWXUQ WR JRUGaQ«·340.  AW ILUVW JOaQcH, LW 
ZRXOG bH UHaVRQabOH WR aVVXPH WKaW AUWLcOH 3 RI WKH ECHR ZRXOG baU WKH H[SXOVLRQ RI MU. 
OWKPaQ, JLYHQ KLV VWURQJ bHOLHI WKaW LI KH ZHUH GHSRUWHG, KH ZRXOG bH WRUWXUHG, ZKLcK AUWLcOH 3 
RI WKH ECHR PaNHV cOHaU caQQRW KaSSHQ, LUUHVSHcWLYH RI ZKHWKHU WKH VXVSHcW LV a WHUURULVW RU QRW. 
HRZHYHU, WKH CRXUW UXOHG WKaW H[SXOVLRQ ZRXOG QRW bUHacK AUWLcOH 3 RI WKH ECHR LI WKH UK aQG 
JRUGaQ VLJQHG a PXWXaO aJUHHPHQW, UHIHUUHG WR aV WKH ¶MHPRUaQGXP RI UQGHUVWaQGLQJ·. TKLV 
aJUHHPHQW ZRXOG GHOLQHaWH ¶a VHULHV RI JXaUaQWHHV IRU WKH IaLU aQG KXPaQ WUHaWPHQW RI WKH 
GHSRUWHH.·341  TKLV ZRXOG HQVXUH aGHTXaWH SURWHcWLRQ IRU WKH LQGLYLGXaO WR aYRLG aQ\ ULVN RI WRUWXUH 
RU LOO WUHaWPHQW RQcH KH aUULYHV WR JRUGaQ, aV SHU WKH CKaKaO342 SUHcHGHQW. HHQcH, LQ WKLV caVH, 
AUWLcOH 3 RI WKH ECHR GLG QRW SUHYHQW H[SXOVLRQ.  
 

 
333 SaaGL Y IWaO\ (37201/06) [2008] ECHR 179. 
334 GHQWLOL G., ¶EXURSHaQ CRXUW RI HXPaQ RLJKWV: AQ abVROXWH baQ RQ GHSRUWaWLRQ RI IRUHLJQ cLWL]HQV WR 
cRXQWULHV ZKHUH WRUWXUH RU LOO-WUHaWPHQW LV a JHQXLQH ULVN' (2010) 8(2) IQWHUQaWLRQaO JRXUQaO RI 
CRQVWLWXWLRQaO LaZ 311²322 
335 IbLG. 
336 OWKPaQ, [2012] 3 EHRLR 342 
337 IbLG. 
338 IbLG. 
339 SWUaVbRXUJ ObVHUYHUV, 'OWKPaQ (AbX QaWaGa) Y WKH UQLWHG KLQJGRP: QXHVWLRQLQJ GaIJHQ' (2012), 
KWWSV://VWUaVbRXUJRbVHUYHUV.cRP/2012/02/08/RWKPaQ-abX-TaWaGa-Y-WKH-XQLWHG-NLQJGRP-TXHVWLRQLQJ-
JaIJHQ/ 
340 IbLG.  
341 GLXIIUp, M., 'AQ ASSUaLVaO RI DLSORPaWLc AVVXUaQcHV OQH YHaU aIWHU OWKPaQ (AbX QaWaGa) Y UQLWHG 
KLQJGRP (2012)' (2013) 2 IHRLR 266. 
342 CKaKaO Y UQLWHG KLQJGRP [1996] ECHR 54. 

https://strasbourgobservers.com/2012/02/08/othman-abu-qatada-v-the-united-kingdom-questioning-gafgen/
https://strasbourgobservers.com/2012/02/08/othman-abu-qatada-v-the-united-kingdom-questioning-gafgen/
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PROLc\ RI DHSRUWaWLRQ ZLWK AVVXUaQcHV  
TKRXJK LW GLG QRW SUHYHQW H[SXOVLRQ, LW aGKHUHG WR WKH UXOHV VHW RXW LQ AUWLcOH 3 RI WKH ECHR 
aQG WKH caVH OaZ b\ LPSOHPHQWLQJ SURWHcWLYH PHaVXUHV.  IQ WKH SUHcHGHQW RI OWKPaQ343, H[WHQVLYH 
QHJRWLaWLRQV WUaQVSLUHG bHWZHHQ WKH UK aQG WKH JRUGaQLaQ GRYHUQPHQW, UHVXOWLQJ LQ a ¶OHJaO 
aVVLVWaQcH WUHaW\· bHWZHHQ WKH UK aQG JRUGaQ. SXbVHTXHQWO\, WKLV WUHaW\ ZaV UaWLILHG b\ OHJLVOaWXUH 
aQG WKH aSSHOOaQW cRQVHQWHG WR bH GHSRUWHG aV a UHVXOW RI WKH aJUHHPHQW344. EYHQ WKRXJK AUWLcOH 
3 RI WKH ECHR GHHPV WKaW GHSRUWLQJ aQ LQGLYLGXaO ZKR LV aW UHaO ULVN RI WRUWXUH LV QRW WR bH 
H[cXVHG, WKH CRXUW aGHSWO\ aGGUHVVHG WKLV OLPLWaWLRQ b\ IRUJLQJ bLOaWHUaO aJUHHPHQWV ZLWK WKH 
UHcHLYLQJ cRXQWU\ WR HQVXUH WKH SURWHcWLRQ RI OWKPaQ.  
 

WKLOH WKH SROLc\ RI GHSRUWaWLRQ ZLWK GLSORPaWLc aVVXUaQcHV VRXJKW WR ¶IacLOLWaWH WKH GHSRUWaWLRQ 
WR cHUWaLQ UHcHLYLQJ VWaWHV RI IRUHLJQ QaWLRQaOV VXVSHcWHG RI WHUURULVP·345, LW IXQGaPHQWaOO\ 
XQGHUPLQHG WKH SULQcLSOHV XQGHU AUWLcOH 3 ECHR.  TKLV UHLQIRUcHV WKH cRQWHQWLRQ WKaW ZKLOH WKH 
GHSRUWaWLRQ RI OWKPaQ GLG QRW YLROaWH aQ\ UHJXOaWLRQV, OHJaOO\, LW ZHaNHQHG AUWLcOH 3 RI WKH 
ECHR·V abLOLW\ WR SUHYHQW H[SXOVLRQ RI LQGLYLGXaOV ZKR ULJKWO\ bHOLHYH WKaW WKH\ ZHUH aW a UHaO ULVN 
RI WRUWXUH LQ WKH UHcHLYLQJ cRXQWU\. TKLV ZaV QRW OLPLWHG WR WKH caVH VWXG\ H[SORUHG LQ WKLV HVVa\; 
QLQH RWKHU LQGLYLGXaOV KaYH aOVR bHHQ GHSRUWHG b\ WKH UK, LQ accRUGaQcH ZLWK VLPLOaU 
aUUaQJHPHQWV346.  UOWLPaWHO\, AUWLcOH 3 ECHR KaV IaLOHG WR SUHYHQW WKH H[SXOVLRQ RI LQGLYLGXaOV 
ZKR aUH aW a UHaO ULVN RI bHLQJ GHSRUWHG. 
 

DHVSLWH WKH aVVXUaQcHV bHLQJ UHJaUGHG aV QHcHVVaU\ IURP WKH UK·V VWaQGSRLQW, aV bRWK SROLWLcLaQV 
aQG WKH PHGLa aUJXH WKaW WKH cRQGLWLRQV VWLSXOaWHG XQGHU AUWLcOH 3 ECHR aUH VWULcW aQG LPSRVH 
¶QHHGOHVV· UHVWULcWLRQV RQ QaWLRQaO VRYHUHLJQW\347, a PRUH cRPSHOOLQJ SHUVSHcWLYH aULVHV: QaPHO\ 
WKaW VXcK aVVXUaQcHV XQGHUPLQH WKH OHJLWLPac\ RI AUWLcOH 3 ECHR. FRU H[aPSOH, a VLJQLILcaQW 
IOaZ LQ WKH OWKPaQ Y UK caVH, VWUHVVHG b\ KXPaQ ULJKWV aGYRcaWHV aQG UN UaSSRUWHXUV, ZaV WKaW 
WKH aJUHHPHQWV aQG QHJRWLaWLRQV ZHUH IRUPHG ZLWK QaWLRQV ZKLcK URXWLQHO\ HQJaJH LQ WRUWXUH aQG 
WKRVH ZKR SUacWLVH cRUUXSWLRQ348. AGGLWLRQaOO\, WKH caVH RI OWKPaQ349 QRWHG WKaW WKH SUHYaOHQcH RI 
WRUWXUH aQG cRUUXSWLRQ LQ JRUGaQ LV aV cRQVLVWHQW aV LW LV ¶GLVWXUbLQJ·, XQGHUVcRULQJ WKH YHU\ QRWLRQ 
RI WRUWXUH SHUVLVWLQJ LQ JRUGaQ, UaLVLQJ XQcHUWaLQWLHV abRXW WKH VaIHW\ RI MU OWKPaQ. TKLV SURPSWV 
VcUXWLQ\ UHJaUGLQJ WKH OHJLWLPac\ RI WKH aVVXUaQcHV RIIHUHG b\ JRUGaQ, LQVLQXaWLQJ WKaW LW ZaV 
PRUaOO\ ZURQJ IRU WKHVH aVVXUaQcHV WR bH PaGH LQ WKH ILUVW SOacH.  
 

CRQcOXVLRQ  
TR cRQcOXGH, WKLV HVVa\ GLVcXVVHV WKaW WKURXJK WKH H[aPSOH RI OWKPaQ Y UK350, AUWLcOH 3 RI WKH 
ECHR LV LQHIIHcWLYH LQ SUHYHQWLQJ WKH H[SXOVLRQ RI VXVSHcWHG WHUURULVWV ZKR aUH aW ULVN RI WRUWXUH 
RU LOO WUHaWPHQW LQ WKH UHcHLYLQJ cRXQWU\. FXUWKHUPRUH, LW LV HYLGHQW WKaW GHVSLWH WKH GHSRUWaWLRQ 

 
343 OWKPaQ, [2012] 3 EHRLR 342. 
344 RRacK K., (HG), CRPSaUaWLYH CRXQWHU-THUURULVP LaZ (2015) CUP 1-46.  
345 AQGHUVRQ, D., Q.C., WaONHU C., Q.C., DHSRUWaWLRQ ZLWK AVVXUaQcHV (2017) UQLYHUVLW\ RI LHHGV 5 
[1.1].  
346 IbLG.  
347 IbLG.  
348 IbLG.  
349 OWKPaQ, [2012] 3 EHRLR 342. 
350 IbLG. 



LHLcHVWHU SWXGHQW LaZ RHYLHZ VRO 2 IVVXH XIII   

 97 

aVVXUaQcHV aQG LWV abLOLW\ WR aOORZ AUWLcOH 3 ECHR WR bH LQYRNHG ZLWKRXW OHJaO cRQVHTXHQcHV, 
WKHUH aUH LQKHUHQW ZHaNQHVVHV LQ QHJRWLaWLQJ aQG HQWHULQJ LQWR aJUHHPHQWV ZLWK cRXQWULHV WKaW aUH 
QRWRULRXV IRU SUacWLcLQJ WRUWXUH aQG cRUUXSWLRQ. B\ VcUXWLQLVLQJ bRWK WKH OWKPaQ351 MXGJHPHQW 
aQG YaULRXV caVH OaZV LQ WKLV HVVa\, LW bHcRPHV cOHaU WKaW WKH OLPLWaWLRQV RI AUWLcOH 3 RI WKH ECHR 
LQ SURWHcWLQJ VXVSHcWHG cULPLQaOV IURP GHSRUWaWLRQ SHUVLVW, aObHLW WKH ULVNV WKH\ Pa\ HQcRXQWHU 
XSRQ UHWXUQ WR WKHLU KRPH cRXQWU\.  
 

 

 

 

 

 

 

  

 
351 IbLG.  
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TKH IQWHUSOa\ bHWZHHQ WKH UVH RI FRUcH LQ IQWHUQaWLRQaO RHOaWLRQV aQG WKH 
IQKHUHQW RLJKW RI SHOI-DHIHQcH 

SXU\a RRVH TKRPaV 
DHSaUWPHQW RI LaZ, UQLYHUVLW\ RI LHLcHVWHU, UQLWHG KLQJGRP 

 

 

INTRODUCTION 

IQWHUQaWLRQaO OaZ LV cUXcLaO IRU WKH YHU\ H[LVWHQcH RI JORbaO SHacH aQG KaUPRQ\. TKH VcaUV RI WKH 
ILUVW aQG VHcRQG ZRUOG ZaUV VWLOO HcKR WKURXJK KLVWRU\. IQ WKH SaVW aQG SUHVHQW, WKH XVH RI IRUcH 
b\ VWaWHV aJaLQVW RQH aQRWKHU IRU YaULRXV UHaVRQV, VXcK aV PLOLWaU\ RSHUaWLRQV RU ZaU, WKaW NLOO 
cLYLOLaQV LV QRW aQ LVROaWHG LQcLGHQW. TKH RQJRLQJ cKaOOHQJH RI LQWHUQaWLRQaO OaZ LV WR VWHHU cRXQWULHV 
aZa\ IURP ZaU. 

TKH UQLWHG NaWLRQV, IRUPHG aIWHU WKH SHcRQG WRUOG WaU, SULPaULO\ IRcXVHV RQ LQWHUQaWLRQaO 
SHacH aQG VHcXULW\. TKH UN CKaUWHU LV WKH OHaGLQJ LQWHUQaWLRQaO GRcXPHQW WKaW cRGLILHV PaMRU 
SULQcLSOHV RI LQWHUQaWLRQaO UHOaWLRQV, aQG UQLWHG NaWLRQV PHPbHUV aUH bRXQG b\ WKHVH 
SULQcLSOHV.352 TKH caWaVWURSKLc HIIHcWV RI ZaUIaUH VR cRORVVaO WKaW WR SUHYHQW ZaUV aQG WR PaLQWaLQ 
LQWHUQaWLRQaO SHacH aQG VHcXULW\, WKH UQLWHG NaWLRQV LQcOXGHG WKH SURKLbLWLRQ RI IRUcH LQ LWV 
CKaUWHU SURYLVLRQV. TKH UQLWHG NaWLRQV CKaUWHU aOVR cRQWaLQV WKH SURYLVLRQ IRU VHOI-GHIHQcH LQ 
AUWLcOH 51.353

 

TKH G\QaPLc LQWHUSOa\ bHWZHHQ WKH SURKLbLWLRQ RI IRUcH aQG WKH H[cHSWLRQ WR IRUcH XQGHU AUWLcOH 
51 UaLVHV IXQGaPHQWaO TXHVWLRQV abRXW WKH bRXQGaULHV aQG cRQGLWLRQV JRYHUQLQJ a VWaWH'V UHcRXUVH 
WR VHOI-GHIHQcH. TKH YaVW LQWHUSUHWaWLRQV WKaW WKH VWaWHV JLYH WR aUWLcOHV 2(4) aQG 51RI WKH UQLWHG 
NaWLRQV CKaUWHU354 LQ RUGHU WR MXVWLI\ WKHLU acWLRQV UHTXLUH a GHHS aQaO\VLV.  
TKLV HVVa\ GLVcXVVHV WKH SURKLbLWLRQ RI WKH XVH RI IRUcH aV ZHOO aV WKH MXVWLILcaWLRQV XVHG b\ WKH 
VWaWHV IRU XVLQJ IRUcH. IW WKHQ GHOYHV LQWR WKH SURYLVLRQV RI VHOI-GHIHQcH, aOVR aQaO\VLQJ WKH SUH-
HPSWLYH PHaVXUHV aJaLQVW QRQ-VWaWH acWRUV aQG WKH UROH RI WKH UQLWHG NaWLRQV SHcXULW\ CRXQcLO.  

PROHIBITION OF THE USE OF FORCE 

TKH PaMRU SULQcLSOHV RI WKH UN aUH HPbRGLHG LQ AUWLcOH 2355 RI WKH UN CKaUWHU. SRYHUHLJQ 
HTXaOLW\ RI WKH PHPbHUV RI WKH UN, SHacHIXO VHWWOHPHQW RI LQWHUQaWLRQaO GLVSXWHV, aQG SURKLbLWLRQ 
RI WKH XVH RI IRUcH aUH WKH PaMRU SULQcLSOHV WKaW caQ bH LGHQWLILHG IURP AUWLcOH 2. TKH SURKLbLWLRQ 
RI WKH XVH RI IRUcH LV a cRQWHQWLRXV WRSLc, aV LQcLGHQWV RI WKH XVH RI IRUcH aUH VWLOO SUHYaOHQW GHVSLWH 
AUWLcOH 2(4). IW LV SHUWLQHQW WR QRWH WKaW WKH UN CKaUWHU, LQ AUWLcOH 2(4), cOHaUO\ SURKLbLWV WKH XVH 
RI IRUcH b\ VWaWHV WR PaLQWaLQ LQWHUQaWLRQaO SHacH aQG VHcXULW\. TKLV SULQcLSOH, aV cRQILUPHG b\ 

 
352 UQLWHG NaWLRQV, ¶UQLWHG NaWLRQV CKaUWHU· (UQLWHG NaWLRQV26 JXQH 1945) 
<KWWSV://ZZZ.XQ.RUJ/HQ/abRXW-XV/XQ-cKaUWHU/IXOO-WH[W>.     
353 IbLG 
354 UQLWHG NaWLRQV, ¶UQLWHG NaWLRQV CKaUWHU· (UQLWHG NaWLRQV26 JXQH 1945) 
<KWWSV://ZZZ.XQ.RUJ/HQ/abRXW-XV/XQ-cKaUWHU/IXOO-WH[W>.     
355 UQLWHG NaWLRQV, ¶UQLWHG NaWLRQV CKaUWHU· (UQLWHG NaWLRQV26 JXQH 1945) 
<KWWSV://ZZZ.XQ.RUJ/HQ/abRXW-XV/XQ-cKaUWHU/IXOO-WH[W>.     

https://www.un.org/en/about-us/un-charter/full-text
https://www.un.org/en/about-us/un-charter/full-text
https://www.un.org/en/about-us/un-charter/full-text
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WKH NLcaUaJXa caVH356, LV a cXVWRPaU\ LQWHUQaWLRQaO OaZ. TKHUHIRUH, WKLV aSSOLHV WR QRQ-PHPbHUV 
RI WKH UQLWHG NaWLRQV aV ZHOO. AUWLcOH 2(6) VWaWHV WKaW ¶WKH RUJaQLVaWLRQ VKaOO HQVXUH WKaW VWaWHV WKaW 
aUH QRW PHPbHUV RI WKH UQLWHG NaWLRQV acW LQ accRUGaQcH ZLWK WKHVH SULQcLSOHV VR IaU aV Pa\ bH 
QHcHVVaU\ IRU WKH PaLQWHQaQcH RI LQWHUQaWLRQaO SHacH aQG VHcXULW\·.357 IW VKRXOG bH QRWHG WKaW 
AUWLcOH 2(4) RQO\ aSSOLHV WR LQWHU-VWaWH GLVSXWHV; WKHUHIRUH, LQWHUQaO cRQIOLcWV aUH QRW cRYHUHG.358

 

DHVSLWH WKH HQIRUcHPHQW RI UN CKaUWHU LQ 1945, PaQ\ LQVWaQcHV RI WKH XVH RI IRUcH b\ WKH VWaWHV 
caQ bH VHHQ XQWLO WKLV GaWH, LQcOXGLQJ aWWacNV b\ WKH USA RQ NLcaUaJXa, WKH LQYaVLRQ RI KXZaLW b\ 
IUaT359, WKH      aQQH[aWLRQ RI TaLZaQ b\ CKLQa360, aQG PaQ\ PRUH. AUWLcOH 2(4) aOVR SURKLbLWV WKH 
XVH RI WKUHaWV RI IRUcH. HRZHYHU, WKH JXLGHOLQHV IRU GHWHUPLQLQJ WKH XVH RI WKUHaW RI IRUcH aUH OHVV 
cOHaU. SWaWHV LQWHUSUHW aQG XVH WKLV aUWLcOH LQ IaYRXU RI WKHP, aQG WKH ZRUOG KaV bHHQ ZLWQHVVLQJ 
WKLV VLQcH IRUHYHU. 

AN ANALYSIS OF THE JUSTIFICATIONS FOR THE USE OF FORCE 

TKHUH aUH aPbLJXLWLHV aV WR WKH LQWHUSUHWaWLRQ RI AUWLcOH 2(4). TKH XVH RI IRUcH KaV aOZa\V bHHQ a 
cRQWURYHUVLaO WRSLc. WKHWKHU WR JLYH LW a ZLGHU RU QaUURZ aSSURacK LV VWLOO a PaWWHU RI GHbaWH. TKLV 
cRQIXVLRQ IXUWKHUV WKH VcRSH RI VWaWHV abLOLW\ WR ILQG ORRSKROHV ZKHQHYHU WKH\ ZaQW WR XVH IRUcH 
aJaLQVW aQRWKHU. FRUcH LV XVHG IRU SXUSRVHV cRQVLVWHQW ZLWK WKH UN CKaUWHU, OLNH WR VWRS JHQRcLGH 
RU IRU PaWWHUV RWKHU WKaQ GLVWXUbLQJ WKH WHUULWRU\ RI VWaWHV. 

AV aOUHaG\ PHQWLRQHG, a PaMRU OLPLWaWLRQ RI AUWLcOH 2(4) LV WKaW LW RQO\ SURKLbLWV LQWHU-VWaWH 
cRQIOLcWV. TKXV, VWaWHV KaYH XWLOLVHG WKLV LQ GHIHQcH RI WKHLU XVH RI IRUcH. TKH LQYaVLRQ RI KXZaLW 
b\ IUaT caQ bH WaNHQ WR H[SOaLQ WKLV SRLQW. 

IQYaVLRQ RI KXZaLW 

TKH XVH RI IRUcH b\ IUaT aJaLQVW KXZaLW caSWXUHG WKH aWWHQWLRQ RI WKH LQWHUQaWLRQaO cRPPXQLW\ LQ 
1990361. AccRUGLQJ WR IUaT, KXZaLW RULJLQaOO\ bHORQJHG WR LW, VR LW ZaV QRW YLROaWLQJ AUWLcOH 2(4) RI 
WKH UN CKaUWHU aV WKH cRQIOLcW ZaV LQWHUQaO LQ QaWXUH. IUaT GHIHaWHG aQG RccXSLHG KXZaLW GHVSLWH 
QXPHURXV VHcXULW\ cRXQcLO UHVROXWLRQV. FLQaOO\, IUaT ZaV GHIHaWHG b\ a PLOLWaU\ RSHUaWLRQ caUULHG 

 
356 CaVH CRQcHUQLQJ MLOLWaU\ aQG PaUaPLOLWaU\ AcWLYLWLHV LQ aQG aJaLQVW NLcaUaJXa (NLcaUaJXa Y UQLWHG 
SWaWHV RI APHULca) [1984] ICJ RHS 392.  
357 UQLWHG NaWLRQV, ¶UQLWHG NaWLRQV CKaUWHU· (UQLWHG NaWLRQV26 JXQH 1945) 
<KWWSV://ZZZ.XQ.RUJ/HQ/abRXW-XV/XQ-cKaUWHU/IXOO-WH[W>.     
358 CKULVWLQH GUa\, IQWHUQaWLRQaO LaZ (5WK HGQ., O[IRUG UQLYHUVLW\ PUHVV 2018) 604. 
359 IbLG 621. 
360 DaYLG BURZQ, ¶CKLQa aQG TaLZaQ: A RHaOO\ SLPSOH GXLGH· BBC (6 ASULO 2023) 
<KWWSV://ZZZ.bbc.cRP/QHZV/ZRUOG-aVLa-cKLQa-59900139> accHVVHG 4 ASULO 2024. 
361 CKULVWLQH GUa\, IQWHUQaWLRQaO LaZ (5WK HGQ., O[IRUG UQLYHUVLW\ PUHVV 2018) 621. 
  
 

https://www.un.org/en/about-us/un-charter/full-text
https://www.bbc.com/news/world-asia-china-59900139
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RXW b\ WKH PHPbHU VWaWHV RI UN VXSSRUWLQJ WKH KXZaLW JRYHUQPHQW aIWHU WKH HQGRUVHPHQW JLYHQ 
b\ WKH UN WR XVH aOO QHcHVVaU\ PHaQV WR GHIHaW IUaT.362

 

IW caQ bH VHHQ WKaW VWaWHV XVH WKH QaUURZ LQWHUSUHWaWLRQ RI AUWLcOH 2(4) ZKHQHYHU WKH\ ZaQW WR XVH 
IRUcH aJaLQVW aQRWKHU. IW LV SHUWLQHQW WR QRWH WKaW WKH UQLWHG NaWLRQV ZaV IRUPHG ZLWK a SXUSRVH: 
LQWHUQaWLRQaO SHacH aQG VHcXULW\. TKHUHIRUH, ZKLOH LQWHUSUHWLQJ WKH SULQcLSOHV RI WKH UN cKaUWHU, 
WKH PLVcKLHI UXOH IRU VWaWXWRU\ LQWHUSUHWaWLRQ caQ bH XVHG IRU WKH HIIHcWLYH HQIRUcHPHQW RI WKH 
SULQcLSOHV RI WKH UN cKaUWHU. 

ARTICLE 51 OF THE UNITED NATIONS CHARTER 

TKH ULJKW WR VHOI-GHIHQcH aJaLQVW aUPHG aWWacN LV QHcHVVaU\ aQG SLYRWaO IRU LQGLYLGXaOV aV ZHOO aV 
VWaWHV LQ accRUGaQcH ZLWK WKH UN CKaUWHU SURYLVLRQV IRU VHOI-GHIHQcH aJaLQVW aUPHG aWWacNV. TKLV 
LV HQVKULQHG LQ AUWLcOH 51 RI WKH UN CKaUWHU. 

AUWLcOH 51 VWLSXOaWHV cOHaUO\ WKaW VWaWHV KaYH WKH SRZHU RI VHOI-GHIHQcH aJaLQVW aUPHG aWWacNV; 
KRZHYHU, VXcK acWLRQV VKRXOG bH PaQGaWRULO\ aQG LPPHGLaWHO\ bH UHSRUWHG WR WKH VHcXULW\ cRXQcLO 
aQG caQ RQO\ bH cRQWLQXHG XQWLO WKH VHcXULW\ cRXQcLO WaNHV aGHTXaWH VWHSV WR WacNOH WKH aWWacN. SR, 
LW LV cOHaU WKaW VHOI-GHIHQcH KHUH GRHV QRW HQWaLO PaVVLYH aUPHG aWWacNV WKaW NLOO SRSXOaWLRQV. BXW 
aUH WKH VWaWHV VWULcWO\ LQWHUSUHWLQJ LW? OU aUH WKH\ JLYLQJ LW a ZLGHU PHaQLQJ WKaW cRXOG SRVVLbO\ OHaG 
WR WKH XVH RI IRUcH LQ WKH QaPH RI VHOI-GHIHQcH? IV WKHUH aQ\ LQWHUSOa\ bHWZHHQ AUWLcOH 2(4) aQG 
AUWLcOH 51 RI WKH UN CKaUWHU? 

TKHUH LV LQGHHG aQ LQWHUSOa\ bHWZHHQ WKH XVH RI IRUcH aQG VHOI-GHIHQcH. II VWaWHV PaQLSXOaWH WKH 
ULJKW WR VHOI-GHIHQcH, LW ZLOO aGYHUVHO\ aIIHcW WKH JRaOV RI WKH UQLWHG NaWLRQV, aQG AUWLcOH 2(4) ZLOO 
bH YLROaWHG. TKH HVVHQcH RI AUWLcOH 2(4) caQ bH bHVW H[WUacWHG IURP WKH VWULcW LQWHUSUHWaWLRQ RI 
AUWLcOH 51. AUWLcOH 51 LV HVVHQWLaO bXW KaV a KLJK cKaQcH RI JHWWLQJ PLVXVHG. SRPH VWaWHV aUH RI WKH 
YLHZ WKaW VHOI-GHIHQcH VKRXOG bH cRQVWUXHG LQ VXcK a Za\ WKaW LW VKRXOG LQcOXGH VHOI-GHIHQcH aJaLQVW 
aWWacNV RWKHU WKaQ aUPHG RQHV aV ZHOO.363 SRPH SURSaJaWH WKaW AUWLcOH 51 aOVR LQcOXGHV WKH ULJKW WR 
aQWLcLSaWRU\ VHOI-GHIHQcH.364  

TKH LQWHUSOa\ RI AUWLcOH 2(4) caQ aOVR bH VHHQ LQ WKH RQJRLQJ ZaU bHWZHHQ RXVVLa aQG UNUaLQH. 
RXVVLa LQYaGHG UNUaLQH LQ FHbUXaU\ 2022, WKHUHb\ YLROaWLQJ AUWLcOH 2(4) RI WKH UQLWHG NaWLRQV 
CKaUWHU. RXVVLa UHOLHG RQ WKH VHOI-GHIHQcH MXVWLILcaWLRQ aQG cROOHcWLYH VHOI-GHIHQcH RI WKH DRQHWVN 
PHRSOH·V RHSXbOLc (DPR) aQG LXKaQVN PHRSOH·V RHSXbOLc.365 HRZHYHU, RQO\ VRPH cRXQWULHV KaYH 
UHcRJQLVHG WKHVH UHSXbOLcV aV LQGHSHQGHQW VWaWHV. TKHUHIRUH, WKH YaOLGLW\ RI WKH MXVWLILcaWLRQ LV 
TXHVWLRQabOH LQ WKLV aVSHcW aV ZHOO. 

 
362 ¶UNIKOM: UQLWHG NaWLRQV IUaT-KXZaLW ObVHUYaWLRQ MLVVLRQ - BacNJURXQG· (UQ.RUJ2019) 
<KWWSV://SHacHNHHSLQJ.XQ.RUJ/PLVVLRQ/SaVW/XQLNRP/bacNJURXQG.KWPO> accHVVHG 4 ASULO 2024. 
363 CKULVWLQH GUa\, IQWHUQaWLRQaO LaZ (5WK HGQ., O[IRUG UQLYHUVLW\ PUHVV 2018) 611.  
364 IbLG 611.  
365 MaUNR MLOaQRYLc, ¶WKaW IV RXVVLa·V LHJaO JXVWLILcaWLRQ IRU UVLQJ FRUcH aJaLQVW UNUaLQH?· (EJIL: 
TaON!24 FHbUXaU\ 2022) <KWWSV://ZZZ.HMLOWaON.RUJ/ZKaW-LV-UXVVLaV-OHJaO-MXVWLILcaWLRQ-IRU-XVLQJ-IRUcH-aJaLQVW-
XNUaLQH/> accHVVHG 1 JaQXaU\ 2024. 

https://peacekeeping.un.org/mission/past/unikom/background.html
https://www.ejiltalk.org/what-is-russias-legal-justification-for-using-force-against-ukraine/
https://www.ejiltalk.org/what-is-russias-legal-justification-for-using-force-against-ukraine/
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TKHUH LV WKH TXHVWLRQ RI ZKHWKHU IRUcH caQ bH XVHG aJaLQVW a VWaWH, cRQVLGHULQJ WKH VXIIHULQJ RI 
cLYLOLaQV? HXPaQLWaULaQ cRQVLGHUaWLRQV caQ bH VaLG WR bH a GRcWULQH QRW RIWHQ XVHG b\ WKH VWaWHV 
WR MXVWLI\ WKHLU acWLRQV RI IRUcH. TKH UQLWHG KLQJGRP XVHG LW WR MXVWLI\ LQWHUYHQWLRQ LQ IUaT GXULQJ 
WKH aWWacNV RQ KXZaLW LQ 1990. EYHQ WKRXJK WKLV JURXQG KaV a VWURQJ cRQQRWaWLRQ WKaW aOLJQV ZLWK 
WKH SULQcLSOHV RI WKH UQLWHG NaWLRQV, WKH XVaJH aQG GHYHORSPHQW RI WKLV GRcWULQH aUH OHVV.366 
HRZHYHU, WKH 2005 UN WRUOG SXPPLW OXWcRPH DRcXPHQW LQ SaUaJUaSKV 138 aQG 139 aGRSWHG 
WKH SULQcLSOH RI WKH UHVSRQVLbLOLW\ WR SURWHcW WKH SRSXOaWLRQ IURP JHQRcLGH, ZaU cULPHV, HWKQLc 
cOHaQVLQJ, aQG cULPHV aJaLQVW KXPaQLW\.367

 

TKH IQWHUQaWLRQaO CRXUW RI JXVWLcH, LQ WKH caVH RI AUPHG AcWLYLWLHV RQ WKH THUULWRU\ RI WKH CRQJR 
(DHPRcUaWLc RHSXbOLc RI WKH CRQJR Y. UJaQGa), IRXQG WKaW UJaQGa YLROaWHG AUWLcOH 2(4) RI WKH 
UQLWHG NaWLRQV CKaUWHU b\ LQYaGLQJ WKH CRQJR.368 TKH ICJ UHMHcWHG WKH VHOI-GHIHQcH aUJXPHQW RI 
UJaQGa aQG aVVHUWHG WKaW UJaQGa GLG QRW UHSRUW WR WKH SHcXULW\ CRXQcLO abRXW LWV VHOI-GHIHQcH 
VWUaWHJ\ aQG WKHUHIRUH LQIULQJHG RQ WKH YHU\ SURYLVLRQV RI AUWLcOH 51. TKH ICJ UXOHG LQ IaYRXU RI 
WKH DHPRcUaWLc RHSXbOLc RI CRQJR aQG GLUHcWHG UJaQGa WR Sa\, LQ LQVWaOPHQWV, US$225,000,000 
IRU GaPaJH WR SHUVRQV, US$40,000,000 IRU GaPaJH WR SURSHUW\, aQG US$60,000,000 IRU GaPaJH 
UHOaWHG WR QaWXUaO UHVRXUcHV.369 HRZHYHU, LW aOVR IRXQG WKaW CRQJR KaG YLROaWHG WKH VLHQQa 
CRQYHQWLRQ RQ DLSORPaWLc RHOaWLRQV RI 1961.370

 

UNITED NATIONS SECURITY COUNCIL (UNSC) 

TKH SHcXULW\ CRXQcLO LV RQH RI WKH SULQcLSaO RUJaQLVaWLRQV RI WKH UQLWHG NaWLRQV HQWUXVWHG ZLWK 
WKH WaVN RI LQWHUQaWLRQaO SHacH aQG VHcXULW\.371 TKH UN CKaUWHU JLYHV WKH SHcXULW\ CRXQcLO SRZHUV 
WR aXWKRULVH PLOLWaU\ acWLRQ, LI QHcHVVaU\, RQ VWaWHV WKaW UHVRUW WR IRUcH. TKH ULJKW WR VHOI-GHIHQcH 
HQMR\HG b\ WKH PHPbHU VWaWHV LV XQGHU WKH cKHcN RI WKH VHcXULW\ cRXQcLO, aQG WKH GHcLVLRQV aQG 
PHaVXUHV RI WKH VHcXULW\ cRXQcLO JRYHUQ WKLV WHPSRUaU\ ULJKW.372 AOVR, AUWLcOH 51 PaQGaWHV WKH 
PHPbHU VWaWHV WR UHSRUW WKHLU acWLRQV WaNHQ XQGHU VHOI-GHIHQcH WR WKH VHcXULW\ cRXQcLO. 
CRQVHTXHQWO\, WKH SHcXULW\ CRXQcLO SOa\V a cUXcLaO aQG XQGHQLabOH UROH LQ XSKROGLQJ ZRUOGZLGH 
SHacH aQG IRVWHULQJ LQWHUQaWLRQaO UHOaWLRQV. 

 
366 CKULVWLQH GUa\, IQWHUQaWLRQaO LaZ (5WK HGQ., O[IRUG UQLYHUVLW\ PUHVV 2018) 607. 
367 ¶UQLWHG NaWLRQV OIILcH RQ GHQRcLGH PUHYHQWLRQ aQG WKH RHVSRQVLbLOLW\ WR PURWHcW· (ZZZ.XQ.RUJ) 
<KWWSV://ZZZ.XQ.RUJ/HQ/JHQRcLGHSUHYHQWLRQ/abRXW-UHVSRQVLbLOLW\-WR-
SURWHcW.VKWPO#:a:WH[W=2005%20WRUOG%20SXPPLW%20OXWcRPH%20DRcXPHQW> accHVVHG 29 
DHcHPbHU 2023. 
368 [2005] ICJ RHS 168. 
369 ¶AUPHG AcWLYLWLHV RQ WKH THUULWRU\ RI WKH CRQJR (DHPRcUaWLc RHSXbOLc RI WKH CRQJR Y. UJaQGa)· 
(ZZZ.LcM-cLM.RUJ) <KWWSV://ZZZ.LcM-cLM.RUJ/caVH/116> accHVVHG 30 DHcHPbHU 2023. 
370 CaVH cRQcHUQLQJ WKH AUPHG AcWLYLWLHV RQ WKH THUULWRU\ RI WKH CRQJR (DHPRcUaWLc RHSXbOLc RI WKH 
CRQJR Y. UJaQGa) [2005] ICJ RHS 168.  
371 UQLWHG NaWLRQV, ¶UQLWHG NaWLRQV SHcXULW\ CRXQcLO· (UQLWHG NaWLRQV2023) 
<KWWSV://ZZZ.XQ.RUJ/VHcXULW\cRXQcLO/>. 
372 CKULVWLQH GUa\, IQWHUQaWLRQaO LaZ (5WK HGQ., O[IRUG UQLYHUVLW\ PUHVV 2018) 619. 

https://www.un.org/en/genocideprevention/about-responsibility-to-protect.shtml%23:~:text=2005%20World%20Summit%20Outcome%20Document
https://www.un.org/en/genocideprevention/about-responsibility-to-protect.shtml%23:~:text=2005%20World%20Summit%20Outcome%20Document
https://www.icj-cij.org/case/116
https://www.un.org/securitycouncil/
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AUWLcOH 39 RI WKH UN CKaUWHU JLYHV WKH UHVSRQVLbLOLW\ WR WKH UQLWHG NaWLRQV SHcXULW\ CRXQcLO WR 
GHWHUPLQH WKH H[LVWHQcH RI aQ\ WKUHaW WR WKH SHacH, bUHacK RI WKH SHacH, RU acW RI aJJUHVVLRQ.373 
TR PaLQWaLQ LQWHUQaWLRQaO SHacH aQG VHcXULW\, WKH VHcXULW\ cRXQcLO Pa\, aIWHU GLVcXVVLRQV ZLWK WKH 
SaUWLHV, JLYH WKHP SURYLVLRQaO PHaVXUHV WR UHVROYH WKH GLVSXWH.374 FaLOXUH WR cRPSO\ ZLWK VXcK 
PHaVXUHV ZLOO bH GHaOW ZLWK b\ WKH VHcXULW\ cRXQcLO b\ caOOLQJ XSRQ LWV PHPbHU VWaWHV WR HQIRUcH 
LWV GHcLVLRQV WKURXJK XQaUPHG PHaVXUHV OLNH cXWWLQJ HcRQRPLc RU GLSORPaWLc UHOaWLRQV, HWc.375 IW LV 
SHUWLQHQW WR QRWH WKaW AUWLcOH 42 RI WKH UN CKaUWHU aOORZV WKH SHcXULW\ CRXQcLO WR VHHN WKH aLU, 
VHa, RU OaQG IRUcHV RI WKH PHPbHUV RI WKH UQLWHG NaWLRQV WR UHVWRUH LQWHUQaWLRQaO SHacH aQG 
VHcXULW\ LQ caVHV ZKHUH aOO SHacHIXO QHJRWLaWLRQV ZLWK WKH cRQIOLcWLQJ VWaWHV IaLO.376 TKLV caQ aOVR bH 
cRQVLGHUHG aQ H[cHSWLRQ WR WKH SURKLbLWLRQ RI WKH XVH RI IRUcH XQGHU AUWLcOH 2(4).377 AUWLcOH 43 
cRQWaLQV JXLGHOLQHV IRU WKH PHPbHUV RI WKH UQLWHG NaWLRQV, LQ caVH RI VXcK HYHQWV, WR PaNH 
WKHPVHOYHV aYaLOabOH WR WKH SHcXULW\ CRXQcLO WR UHVWRUH SHacH aQG VHcXULW\. 

TKH UQLWHG NaWLRQV SHcXULW\ CRXQcLO GRHV QRW KaYH a VWaQGLQJ aUP\ aQG ZKHQ QHcHVVaU\, LW 
GHSOR\V WKH PLOLWaU\ RI WKH UN PHPbHU VWaWHV. AUWLcOH 43 RI WKH UN cKaUWHU caVWV GXW\ XSRQ WKH 
PHPbHU VWaWHV WR SURYLGH PLOLWaU\ IRUcH WR WKH UN ZKHQ QHcHVVaU\. TKHUHIRUH, WR SURKLbLW WKH 
XVH RI IRUcH aQG WR UHVWRUH LQWHUQaWLRQaO SHacH, ZKHQ aOO WKH SHacHIXO QHJRWLaWLRQV ZLWK WKH SaUWLHV 
IaLO, WKH VHcXULW\ cRXQcLO caQ XVH IRUcH aQG LV HPSRZHUHG WR GHSOR\ aQ aUP\ IURP WKH PHPbHU 
VWaWHV. 

TKH PaMRU UHVWUaLQW RI WKH SHcXULW\ CRXQcLO WKaW LV ZRUWK PHQWLRQLQJ LV WKH VSHcLaO YRWLQJ SRZHU 
H[HUcLVHG b\ WKH ILYH SHUPaQHQW PHPbHUV RI WKH SHcXULW\ CRXQcLO, QaPHO\, CKLQa, WKH UQLWHG 
KLQJGRP, RXVVLa, WKH UQLWHG SWaWHV RI APHULca, aQG FUaQcH, NQRZQ aV WKH ¶RLJKW WR VHWR·.378 TKLV 
LV a UHVWUaLQW LQ WKH VHQVH WKaW aQ\ RI WKH ILYH SHUPaQHQW PHPbHUV caQ VLQJOH-KaQGHGO\ VWRS WKH 
UHVROXWLRQ RI WKH VHcXULW\ cRXQcLO b\ H[HUcLVLQJ WKLV VSHcLaO SRZHU. TKXV, LQWHUQaWLRQaO UHOaWLRQV 
RU GLSORPac\ bHWZHHQ VWaWHV ZLOO cUHaWH bLaV LQ WKH GHcLVLRQ-PaNLQJ SRZHU RI WKH VHcXULW\ cRXQcLO. 
AQ H[aPSOH RI WKLV caQ bH LGHQWLILHG ZKHQ RXVVLa YHWRHG WKH UHVROXWLRQ RI WKH VHcXULW\ cRXQcLO 
GHPaQGLQJ WKH ZLWKGUaZaO RI WKH RXVVLaQ PLOLWaU\ aUP\ LPPHGLaWHO\ aQG cRPSOHWHO\ IURP WKH 
WHUULWRU\ RI UNUaLQH.379

 

TKLV XQLTXH aXWKRULW\ H[HUcLVHG b\ WKH ILYH PHPbHUV, aWWULbXWHG WR WKHLU SLYRWaO UROH LQ 
HVWabOLVKLQJ WKH UQLWHG NaWLRQV, SRVHV cKaOOHQJHV WR WKH VHaPOHVV IXQcWLRQLQJ RI WKH SHcXULW\ 

 
373 UQLWHG NaWLRQV, ¶UQLWHG NaWLRQV CKaUWHU· (UQLWHG NaWLRQV26 JXQH 1945) 
<KWWSV://ZZZ.XQ.RUJ/HQ/abRXW-XV/XQ-cKaUWHU/IXOO-WH[W>.     
374  IbLG. 
375 UQLWHG NaWLRQV, ¶UQLWHG NaWLRQV CKaUWHU· (UQLWHG NaWLRQV26 JXQH 1945) 
<KWWSV://ZZZ.XQ.RUJ/HQ/abRXW-XV/XQ-cKaUWHU/IXOO-WH[W>.     
376 IbLG.  
377 JRKQ-MaUN I\L, ¶TKH AU/ECOWAS UQLOaWHUaO HXPaQLWaULaQ IQWHUYHQWLRQ LHJaO RHJLPHV aQG WKH 
UN CKaUWHU· (2013) 21 AIULcaQ JRXUQaO RI IQWHUQaWLRQaO aQG CRPSaUaWLYH LaZ 490. 
378 UQLWHG NaWLRQV, ¶VRWLQJ S\VWHP _ UQLWHG NaWLRQV SHcXULW\ CRXQcLO· (UQLWHG NaWLRQV2015) 
<KWWSV://ZZZ.XQ.RUJ/VHcXULW\cRXQcLO/cRQWHQW/YRWLQJ-V\VWHP> accHVVHG 1 JaQXaU\ 2024. 
379 UQLWHG NaWLRQV, ¶SHcXULW\ CRXQcLO FaLOV WR AGRSW DUaIW RHVROXWLRQ RQ EQGLQJ UNUaLQH CULVLV, aV 
RXVVLaQ FHGHUaWLRQ WLHOGV VHWR _ UN PUHVV· (SUHVV.XQ.RUJ25 FHbUXaU\ 2022) 
<KWWSV://SUHVV.XQ.RUJ/HQ/2022/Vc14808.GRc.KWP> accHVVHG 1 JaQXaU\ 2024. 
 

https://www.un.org/en/about-us/un-charter/full-text
https://www.un.org/en/about-us/un-charter/full-text
https://www.un.org/securitycouncil/content/voting-system
https://press.un.org/en/2022/sc14808.doc.htm
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CRXQcLO aQG WKH LPSOHPHQWaWLRQ RI LWV GHcLVLRQV. TKH SRWHQWLaO RbVWUXcWLRQ b\ a VLQJOH YHWR IURP 
aQ\ RI WKH ILYH SHUPaQHQW PHPbHUV caQ KLQGHU WKH UHVROXWLRQ IURP SaVVLQJ. TKLV caQ HYHQ KaYH 
aQ LPSacW RQ WKH LQWHJULW\ RI WKH GHcLVLRQ-PaNLQJ RI WKH VHcXULW\ cRXQcLO.  

LIMITS AND CONDITIONS UNDER WHICH STATES MAY RESORT TO SELF-
DEFENCE 

AUWLcOH 51 LV WKH ULJKW RI VHOI-GHIHQcH aJaLQVW aUPHG aWWacN, LQ ZKLcK WKHUH aUH YaULRXV 
GLVaJUHHPHQWV UHOaWLQJ WR WKH LQWHUSUHWaWLRQV RI WKLV aUWLcOH. TKH 9/11 WHUURULVW aWWacNV RQ WKH 
UQLWHG SWaWHV IXUWKHU WKH LQWHUSUHWaWLRQV RI WKLV aUWLcOH. 

SWaWHV XVH IRUcH WR SURWHcW WKHLU QaWLRQaOV abURaG. IQ 1983, WKH USA LQYaGHG GUHQaGa aQG 
MXVWLILHG WKHLU acWLRQ ZLWK WKH H[SOaQaWLRQ WKaW WKH\ KaG WR SURWHcW WKHLU VL[ KXQGUHG PHGLcaO 
VWXGHQWV LQ GUHQaGa IURP WKH SROLWLcaO GLVWXUbaQcHV LQ WKH VWaWH aQG a SRVVLbOH KRVWaJH VLWXaWLRQ.380

 

AQ aJUHHG OLPLWaWLRQ RQ WKH XVH RI VHOI-GHIHQcH LV WKH SURSRUWLRQaOLW\ RU GHJUHH RI IRUcH XVHG b\ 
WKH VWaWHV. SXcK a OLPLWaWLRQ LV SHUWLQHQW IRU PRGHUaWLQJ WKH LQWHUSOa\ bHWZHHQ AUWLcOH 2(4) aQG 
AUWLcOH 51. II VXcK a OLPLWaWLRQ LV QRW aGYRcaWHG, VWaWHV, LQ SXUVXLW RI VHOI-GHIHQcH, Pa\ VWULNH bacN 
ZLWK H[cHVVLYH IRUcH bH\RQG ZKaW WKH\ LQLWLaOO\ UHcHLYHG. 

WKHQ UJaQGa LQYaGHG WKH RHSXbOLc RI CRQJR, LW MXVWLILHG LWV acWLRQV b\ cLWLQJ AUWLcOH 51. BXW WKH 
IQWHUQaWLRQaO CRXUW RI JXVWLcH RbVHUYHG WKaW UJaQGa KaG QHLWKHU UHSRUWHG CRQJR aV aQ LPPLQHQW 
WKUHaW WR LW QRU KaG LW UHSRUWHG LWV VHOI-GHIHQcH acWLRQV WR WKH VHcXULW\ cRXQcLO.381 AUWLcOH 51 RI WKH 
UN CKaUWHU VSHcLILcaOO\ LQVWUXcWV LWV PHPbHUV WR UHSRUW LPPHGLaWHO\ WR WKH VHcXULW\ cRXQcLO WKHLU 
VHOI-GHIHQcH acWLRQV.382

 

AW WKLV MXQcWXUH, LW LV LPSRUWaQW WR GLVcXVV cROOHcWLYH VHOI-GHIHQcH. TKLV LV HQVKULQHG LQ AUWLcOH 51 
RI WKH UN CKaUWHU, ZKLcK caOOV IRU WKH PHPbHU VWaWHV WR XVH WKHLU PLOLWaU\ SRZHUV WR GHIHQG 
aJaLQVW aWWacNV b\ aQ\ PHPbHU VWaWHV.383 AUWLcOH 51 IXUWKHU LQVWUXcWV WKaW VXcK cROOHcWLYH VHOI-GHIHQcH 
QHHGV WR bH UHSRUWHG LPPHGLaWHO\ WR WKH VHcXULW\ cRXQcLO, WKHUHb\ HQVXULQJ WKaW PHPbHU VWaWHV 
GR QRW acW bH\RQG ZKaW LV QHcHVVaU\ aQG WKaW WKH VHcXULW\ cRXQcLO acWV aV a cKHcN RQ WKH PHaVXUHV 
WaNHQ b\ WKH PHPbHU VWaWHV. UOWLPaWHO\, WKH UQLWHG NaWLRQV KaV WR PaLQWaLQ LQWHUQaWLRQaO SHacH 
aQG VHcXULW\; WKHUHIRUH, WKH XVH RI IRUcH KaV WR bH XQGHU cRQWURO WR HQVXUH PLQLPaO YLROaWLRQV RI 
AUWLcOH 2(4). AUWLcOH 2(4) LV LPPHQVHO\ cRQVHTXHQWLaO IRU PaLQWaLQLQJ JORbaO SHacH aQG KaUPRQ\. 
TKH LQWHUSOa\ RI aUWLcOHV 51 aQG 2(4) caQQRW bH HUaGLcaWHG bXW caQ RQO\ bH cRQWUROOHG WR PaLQWaLQ 

 
380 HLVWRU\.cRP EGLWRUV, ¶UQLWHG SWaWHV IQYaGHV GUHQaGa· (HISTORY13 NRYHPbHU 2009) 
<KWWSV://ZZZ.KLVWRU\.cRP/WKLV-Ga\-LQ-KLVWRU\/XQLWHG-VWaWHV-LQYaGHV-JUHQaGa>. 
381 ¶AUPHG AcWLYLWLHV RQ WKH THUULWRU\ RI WKH CRQJR: TKH ICJ JXGJHPHQW LQ WKH CRQWH[W RI WKH CXUUHQW 
PHacH PURcHVV LQ WKH GUHaW LaNHV RHJLRQ· (CKaWKaPKRXVH.RUJ2022) 
<KWWSV://ZZZ.cKaWKaPKRXVH.RUJ/VLWHV/GHIaXOW/ILOHV/SXbOLc/RHVHaUcK/IQWHUQaWLRQaO%20LaZ/LOS270106.GRc
> accHVVHG 30 DHcHPbHU 2023. 
382 UQLWHG NaWLRQV, ¶UQLWHG NaWLRQV CKaUWHU· (UQLWHG NaWLRQV26 JXQH 1945) 
<KWWSV://ZZZ.XQ.RUJ/HQ/abRXW-XV/XQ-cKaUWHU/IXOO-WH[W>.  
383 ¶CROOHcWLYH SHOI-DHIHQVH aQG WKH U.S.-JaSaQ AOOLaQcH· (SaVaNaZa USA) 
<KWWSV://VSIXVa.RUJ/SXbOLcaWLRQV/cROOHcWLYH-VHOI-
GHIHQVH/#:a:WH[W=TKH%20ULJKW%20RI%20%E2%80%9CcROOHcWLYH%20VHOI> accHVVHG 1 JaQXaU\ 2024. 

https://www.history.com/this-day-in-history/united-states-invades-grenada
https://www.chathamhouse.org/sites/default/files/public/Research/International%20Law/ilp270106.doc
https://www.chathamhouse.org/sites/default/files/public/Research/International%20Law/ilp270106.doc
https://www.un.org/en/about-us/un-charter/full-text
https://spfusa.org/publications/collective-self-defense/%23:~:text=The%20right%20of%20%E2%80%9Ccollective%20self
https://spfusa.org/publications/collective-self-defense/%23:~:text=The%20right%20of%20%E2%80%9Ccollective%20self
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HTXLOLbULXP. IW LV VLJQLILcaQW WR aYRLG WKH PLVXVH RI AUWLcOH 51 b\ WKH SWaWHV. LLNH LQ WKH caVH RI 
WKH LQYaVLRQ RI CRQJR b\ UJaQGa, ZKHUH WKH PLVXVH RI AUWLcOH 51 b\ UJaQGa IRU MXVWLI\LQJ LWV 
acWLRQV caQ bH VHHQ. TKLV caQ KaYH IaU-UHacKLQJ cRQVHTXHQcHV IRU LQWHUQaWLRQaO UHOaWLRQV aPRQJ 
VWaWHV. 

TKHVH aUH WZR VLGHV WR WKH VaPH cRLQ. LLNHZLVH, cROOHcWLYH VHOI-GHIHQcH caQ bH aGYaQWaJHRXV RU 
RWKHUZLVH GaQJHURXV. OQ WKH RQH KaQG, LW caQ VHUYH aV a WKUHaW WR a VWaWH WKaW acWXaOO\ bUHacKHV 
AUWLcOH 2(4) aQG MHRSaUGLVHV LQWHUQaWLRQaO SHacH. OQ WKH RWKHU KaQG, WKLV LWVHOI caQ bH a WKUHaW WR 
VPaOOHU VWaWHV LI VXSHUSRZHUV MRLQ KaQGV XQGHU WKH JXLVH RI cROOHcWLYH VHOI-GHIHQcH. 

TKH NLcaUaJXa caVH caQ bH WaNHQ WR H[SOaLQ KRZ cROOHcWLYH VHOI-GHIHQcH aQG AUWLcOH 51 ZHUH 
PaQLSXOaWHG IRU XVLQJ IRUcH. TKH RHSXbOLc RI NLcaUaJXa LQLWLaWHG cRXUW SURcHHGLQJV aJaLQVW WKH 
UQLWHG SWaWHV RI APHULca LQ WKH IQWHUQaWLRQaO CRXUW RI JXVWLcH LQ 1984 IRU LWV PLOLWaU\ aQG 
SaUOLaPHQWaU\ acWLRQV LQ aQG aJaLQVW NLcaUaJXa.384 AccRUGLQJ WR NLcaUaJXa, WKH acWLRQV RI WKH 
UQLWHG SWaWHV aUH aQ LQIULQJHPHQW RQ WKH SULQcLSOH RI SURKLbLWLRQ RI WKH XVH RI IRUcH b\ VWaWHV aQG 
RI cXVWRPaU\ LQWHUQaWLRQaO OaZ.385 TKH UQLWHG SWaWHV RI APHULca aUJXHG WKaW WKHLU LQWHUYHQWLRQV 
ZHUH JXaUGHG b\ AUWLcOH 51, aQG WKHLU XVH RI IRUcH LV QRW a YLROaWLRQ RI AUWLcOH 2(4) bXW a SaUW RI 
WKH UHVSRQVLbLOLW\ JLYHQ b\ AUWLcOH 51 RI cROOHcWLYH VHOI-GHIHQcH LQ caVH RI aUPHG aWWacN aJaLQVW aQ\ 
PHPbHU VWaWHV.386 HRZHYHU, WKH UQLWHG SWaWHV GLG QRW UHSRUW WKH PHaVXUHV WaNHQ b\ LW IRU cROOHcWLYH 
VHOI-GHIHQcH WR WKH SHcXULW\ CRXQcLO.387 AOVR, WKH cRXUW IRXQG WKaW WKHUH ZaV LQVXIILcLHQW HYLGHQcH 
WR SURYH WKaW WKH JRYHUQPHQW RI NLcaUaJXa ZaV UHVSRQVLbOH IRU aQ\ IORZ RI aUPV WR CRVWa RLca, 
EO SaOYaGRU, RU HRQGXUaV.388   

IQ WKH abVHQcH RI aQ aUPHG aWWacN RU aQ LPPLQHQW WKUHaW, AUWLcOH 51 caQQRW bH LQYRNHG. HHUH, 
WKH UQLWHG SWaWHV acWHG LQ YLROaWLRQ RI AUWLcOH 51 b\ QRW VWULcWO\ RbVHUYLQJ WKH SULQcLSOH RI 
cROOHcWLYH VHOI-GHIHQcH. HHQcH, LW caQ bH VaLG WKaW APHULca RQO\ XVHG AUWLcOH 51 WR cRYHU WKHLU 
acWLRQV LQ NLcaUaJXa, aQG LW YLROaWHG AUWLcOH 2(4) IRU SROLWLcaO PRWLYHV. 

PRE-EMPTIVE STRIKES AGAINST NON-STATE ACTORS 

DRHV AUWLcOH 51, ZKLcK HQWaLOV VHOI-GHIHQcH LQcOXGH SUH-HPSWLYH PHaVXUHV aJaLQVW QRQ-VWaWH acWRUV 
OLNH WHUURULVW JURXSV? BHIRUH SHSWHPbHU 11, 2001 WHUURULVW aWWacNV, SUH-HPSWLYH PHaVXUHV aJaLQVW 
WHUURULVWV ZHUH QRW PXcK XVHG b\ WKH SWaWHV. BHIRUH JRLQJ GHHS LQWR WKH PaWWHU, LW LV LPSRUWaQW WR 
XQGHUVWaQG WKH cRQcHSW RI SUH-HPSWLYH VHOI-GHIHQcH. PUH-HPSWLYH VHOI-GHIHQcH aOORZV WKH XVH RI 

 
384 CaVH CRQcHUQLQJ MLOLWaU\ aQG PaUaPLOLWaU\ AcWLYLWLHV LQ aQG aJaLQVW NLcaUaJXa (NLcaUaJXa Y UQLWHG 
SWaWHV RI APHULca) [1984] ICJ RHS 392.  
385 CaVH CRQcHUQLQJ MLOLWaU\ aQG PaUaPLOLWaU\ AcWLYLWLHV LQ aQG aJaLQVW NLcaUaJXa (NLcaUaJXa Y UQLWHG 
SWaWHV RI APHULca) [1986] ICJ RHS 14.  
386 CaVH CRQcHUQLQJ MLOLWaU\ aQG PaUaPLOLWaU\ AcWLYLWLHV LQ aQG aJaLQVW NLcaUaJXa (NLcaUaJXa Y UQLWHG 
SWaWHV RI APHULca) [1984] ICJ RHS 392. 
387 CaVH CRQcHUQLQJ MLOLWaU\ aQG PaUaPLOLWaU\ AcWLYLWLHV LQ aQG aJaLQVW NLcaUaJXa (NLcaUaJXa Y UQLWHG 
SWaWHV RI APHULca) [1984] ICJ RHS 392. 
388 CaVH CRQcHUQLQJ MLOLWaU\ aQG PaUaPLOLWaU\ AcWLYLWLHV LQ aQG aJaLQVW NLcaUaJXa (NLcaUaJXa Y UQLWHG 
SWaWHV RI APHULca) [1984] ICJ RHS 392. 
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IRUcH RQ WKH PHUH SRVVLbLOLW\ RI aQ aWWacN aW VRPH XQVSHcLILHG IXWXUH SHULRG RI WLPH.389 TKLV LV 
GLIIHUHQW IURP aQWLcLSaWRU\ VHOI-GHIHQcH aV LW aOORZV WKH XVH RI IRUcH RQO\ ZKHQ aQ LPPLQHQW WKUHaW 
RI aWWacN H[LVWV.390

 

AO-QaHGa, a WHUURULVW RUJaQLVaWLRQ, aWWacNHG WKH UQLWHG SWaWHV RI APHULca RQ SHSWHPbHU 11, 
2001. TKH aIWHUPaWK LQcOXGHG a ZLGH LQWHUSUHWaWLRQ RI AUWLcOH 51. TKH UQLWHG SWaWHV LQYaGHG 
AIJKaQLVWaQ aIWHU WKH VWaWH·V UHIXVaO WR UHPRYH AO-QaHGa IURP LWV WHUULWRU\. OSHUaWLRQ EQGXULQJ 
FUHHGRP, WKH PLOLWaU\ RSHUaWLRQ RI WKH UQLWHG SWaWHV aJaLQVW WHUURULVP LQ AIJKaQLVWaQ, UHcHLYHG 
VXSSRUW IURP PRVW RI WKH SWaWHV.391 TKH UQLWHG SWaWHV MXVWLILHG LWV acWLRQV aV VHOI-GHIHQcH aQG WKH 
SHcXULW\ CRXQcLO, WKRXJK LQGLUHcWO\, aSSURYHG WKLV. TKLV UHcRJQLWLRQ RI WKH SHcXULW\ CRXQcLO LV 
LPSRUWaQW aV LW H[SaQGHG WKH GRcWULQH RI VHOI-GHIHQcH, PaUNLQJ WKH XVH RI IRUcH aJaLQVW WHUURULVP. 

THUURULVP LV a JORbaO SURbOHP WKaW VKRXOG bH HUaGLcaWHG. E[SaQGLQJ WKH GRcWULQH RI VHOI-GHIHQcH 
aQG aOORZLQJ WKH XVH RI IRUcH aJaLQVW WHUURULVP LV a SOaXVLbOH aQG cUXcLaO aSSURacK. WLGHQLQJ WKH 
VcRSH RI AUWLcOH 51 aXWRPaWLcaOO\ aIIHcWV WKH JRaOV RI AUWLcOH 2(4), aV WKH RbMHcWLYH RI AUWLcOH 2(4) 
LV WKH SURKLbLWLRQ RI WKH XVH RI IRUcH. AcWLRQV cRQVWLWXWLQJ VHOI-GHIHQcH aUH aQ H[cHSWLRQ WR WKH 
SURKLbLWLRQ RI WKH XVH RI IRUcH. TKHUHIRUH, ZLGHQLQJ WKH GRcWULQH RI VHOI-GHIHQcH KaV aQ LQWHUSOa\ 
ZLWK WKH XVH RI IRUcH, bXW aW WKH VaPH WLPH, LW LV SHUWLQHQW WKaW VWaWHV MRLQ KaQGV WR HOLPLQaWH WKLV 
JORbaO WKUHaW WKaW NLOOV SHRSOH aQG GHVWUR\V LQWHUQaWLRQaO SHacH aQG VHcXULW\. AIWHU WKH 9/11 
WHUURULVW aWWacNV, WKH UQLWHG SWaWHV RI APHULca LQLWLaWHG WKH OYHUVHaV CRQWLQJHQc\ OSHUaWLRQ 
(OCO), LQLWLaOO\ NQRZQ aV WKH GORbaO WaU RQ THUURULVP (GWT), ZKLcK OaVWHG PaQ\ \HaUV. TKLV 
TXHVWLRQHG WKH QHcHVVLW\ aQG SURSRUWLRQaOLW\ RI WKH VHOI-GHIHQcH XVHG. IW ZaV RQO\ LQ WKH \HaU 2014 
WKaW APHULca HQGHG OSHUaWLRQ EQGXULQJ FUHHGRP aQG aOO WKH RIILcLaO RSHUaWLRQV cRQGXcWHG b\ 
APHULca LQ AIJKaQLVWaQ WR UHPRYH WHUURULVP RIILcLaOO\ HQGHG RQ AXJXVW 20, 2021.392 TKH UQLWHG 
SWaWHV RI APHULca UHcHLYHG VXSSRUW IURP WKH LQWHUQaWLRQaO cRPPXQLW\ aV ZHOO. IW LV KaUG WR H[SOaLQ 
WKH VHOI-GHIHQcH MXVWLILcaWLRQ XVHG b\ APHULca aOO WKHVH \HaUV aJaLQVW AIJKaQLVWaQ, aQG WKH 
SURKLbLWLRQ RQ WKH XVH RI IRUcH LV cOHaUO\ YLROaWHG. BXW APHULca LQGHHG ZLGHQHG WKH VcRSH RI WKLV 
GRcWULQH, ZKLcK a VPaOO cRXQWU\ caQQRW GR. APHULca·V RSHUaWLRQ aJaLQVW AIJKaQLVWaQ WR HUaGLcaWH 
WHUURULVP H[SaQGHG WR RWKHU VWaWHV OLNH PaNLVWaQ, SRPaOLa, HWc. B\ UaLVLQJ WKH WKUHVKROG IRU VHOI-
GHIHQcH SULQcLSOH WR KLJKHU OHYHOV, APHULca cRQGXcWHG PLOLWaU\ RSHUaWLRQV LQ RWKHU VWaWHV LQ WKH 
QaPH RI HUaGLcaWLQJ WHUURULVP, WKXV LQWURGXcLQJ WKH GRcWULQH RI WKH XQZLOOLQJ RU XQabOH WHVW". 393

 

UNWILLING OR UNABLE TEST 

TKLV ZaV QRW a SRSXOaU GRcWULQH XQWLO WKH UQLWHG SWaWHV SURSaJaWHG LW LQ LWV OHWWHU WR WKH SHcXULW\ 
CRXQcLO MXVWLI\LQJ LWV acWLRQV LQ S\ULa. AccRUGLQJ WR WKLV GRcWULQH, VWaWHV caQ XVH VHOI GHIHQcH aJaLQVW 
WKRVH VWaWHV WKaW aUH XQabOH RU XQZLOOLQJ WR HUaGLcaWH QRQ-VWaWH acWRUV OLNH WHUURULVW JURXSV IURP 

 
389 PaWULcN KHOO\, ¶PUH     HPSWLYH SHOI-DHIHQVH, CXVWRPaU\ IQWHUQaWLRQaO LaZ, aQG WKH CRQJROHVH WaUV· 
(3 SHSWHPbHU 2016) <KWWSV://ZZZ.H-LU.LQIR/2016/09/03/SUHHPSWLYH-VHOI-GHIHQVH-cXVWRPaU\-LQWHUQaWLRQaO-
OaZ-aQG-WKH-cRQJROHVH-ZaUV/> accHVVHG 30 DHcHPbHU 2023. 
390 IbLG.  
391 CKULVWLQH GUa\, IQWHUQaWLRQaO LaZ (5WK HGQ., O[IRUG UQLYHUVLW\ PUHVV 2018) 615.  
392 CKULVWLQH GUa\, IQWHUQaWLRQaO LaZ (5WK HGQ., O[IRUG UQLYHUVLW\ PUHVV 2018) 615. 
393 IbLG 616. 

https://www.e-ir.info/2016/09/03/preemptive-self-defense-customary-international-law-and-the-congolese-wars/
https://www.e-ir.info/2016/09/03/preemptive-self-defense-customary-international-law-and-the-congolese-wars/
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WKHLU WHUULWRU\.394 HRZHYHU, WKH UQLWHG SWaWHV SURSaJaWHG WKLV GRcWULQH aQG acWHG ZLWKRXW WKH 
cRQVHQW RI WKH VWaWH, ZKLcK LW SOaQV WR LQWHUIHUH ZLWK WR HUaGLcaWH WHUURULVP. TKLV LV LQGHHG a bOaWaQW 
YLROaWLRQ RI AUWLcOH 2(4) aQG AUWLcOH 51. 

II ZH WaNH WKH H[aPSOH RI S\ULa, LW caQ bH VHHQ WKaW WKH IVOaPLc SWaWH KaV a WHUULWRULaO baVH LQ S\ULa. 
HRZHYHU, XQOLNH AIJKaQLVWaQ, S\ULa KaV cRQVLVWHQWO\ bHHQ LQ cRPbaW ZLWK WKLV WHUURULVW JURXS ZLWK 
WKH aLP RI HUaGLcaWLQJ WKHP IURP S\ULaQ VRLO.395 BXW S\ULa IaLOHG WR ZLSH RII WHUURULVP IURP LWV 
WHUULWRU\, aQG aSSaUHQWO\ WKLV ZaV WKH MXVWLILcaWLRQ JLYHQ b\ APHULca WR cRQGXcW PLOLWaU\ RSHUaWLRQV 
RQ S\ULaQ VRLO ZLWKRXW WKH cRQVHQW RI WKH VWaWH.396 BXW VXcK a ZLGH LQWHUSUHWaWLRQ RI AUWLcOH 51 aQG 
WKH LQLWLaWLRQ RI WKH GRcWULQH RI WKH XQabOH RU XQZLOOLQJ WHVW KaYH IaU-UHacKLQJ cRQVHTXHQcHV IRU 
WKH UXOH RI SURKLbLWLRQ RI WKH XVH RI IRUcH. UQLOaWHUaOO\ GHcLGLQJ aQG MXVWLI\LQJ PLOLWaQW 
LQWHUYHQWLRQV b\ VWaWHV caQ GHVWUR\ LQWHUQaWLRQaO SHacH aQG OHaG WR RYHUW YLROaWLRQV RI LQWHUQaWLRQaO 
OaZ LWVHOI. SXcK GLVUHJaUG IRU WKH UQLWHG NaWLRQV CKaUWHU Pa\ HYHQ OHaG WR WKH ORVV RI cUHGLbLOLW\ 
RI WKH UQLWHG NaWLRQV aV a SHacHNHHSLQJ LQVWLWXWLRQ WKaW JXaUaQWHHV WKH VRYHUHLJQ HTXaOLW\ RI LWV 
PHPbHUV, aQG ILQaOO\, LW Pa\ cROOaSVH OLNH LWV SUHGHcHVVRU, WKH LHaJXH RI NaWLRQV. TKH SHcXULW\ 
CRXQcLO, WKURXJK LWV UHVROXWLRQV aQG VWaWHPHQWV, KaG caOOHG XSRQ WKH PHPbHU VWaWHV WR cRQWaLQ 
WHUURULVP LQ cRPSOLaQcH ZLWK LQWHUQaWLRQaO OaZ.397

 

TKH UHVSRQVH RI WKH VHcXULW\ cRXQcLO LQ UHJaUG WR SUH-HPSWLYH VHOI-GHIHQcH aJaLQVW WHUURULVW JURXSV 
LV QRWHZRUWK\. WKLOH aSSURYLQJ aQWLcLSaWRU\ VHOI-GHIHQcH aW WLPHV RI LPPLQHQW GaQJHU, LW UHMHcWHG 
WKH cRQcHSW RI SUH-HPSWLYH VHOI-GHIHQcH.398 SWaWHV aOZa\V KaYH WKH UHcRXUVH aYaLOabOH WR aSSURacK 
WKH VHcXULW\ cRXQcLO. TKHUHIRUH, LQ caVHV RI SUH-HPSWLYH VHOI-GHIHQcH ZKHUH WKH PHUH SRVVLbLOLW\ 
RI a WKUHaW LV LQ WKH IXWXUH, WKHUH LV aPSOH WLPH WR cRQVXOW WKH VHcXULW\ cRXQcLO WR IRUPXOaWH aQ 
acWLRQ SOaQ. PUH-HPSWLYH VHOI-GHIHQcH cRXSOHG ZLWK aQ XQZLOOLQJ RU XQabOH WHVW LV GaQJHURXV. TKLV 
caQ bH XVHG b\ aQ\ VWaWH WR MXVWLI\ LWV XVH RI IRUcH. TKH YHU\ H[LVWHQcH RI AUWLcOH 2(4) ZRXOG bH 
IXWLOH. 

SLQcH SUH-HPSWLYH VHOI-GHIHQcH LV abVROXWHO\ aVVXPSWLYH, WKH GaQJHU RI PLVWaNH LV YLWaO. A IaOVH 
aVVXPSWLRQ aQG WKH VXbVHTXHQW XVH RI IRUcH caQ KaYH cUXcLaO cRQVHTXHQcHV. OSHUaWLRQ IUaTL 
FUHHGRP, RU IUaT WaU, LV RQH VXcK H[aPSOH WKaW VKRZV WKH GaQJHU SUH-HPSWLYH VHOI-GHIHQcH 
SRVHV. TKH IUaT ZaU WKaW VWaUWHG LQ 2003 HQGHG RQO\ LQ 2011. WLWK WKH VXSSRUW RI abRXW 45 VWaWHV, 
LQcOXGLQJ PROaQG aQG SSaLQ, WKH UQLWHG SWaWHV RI APHULca, WKH UQLWHG KLQJGRP, aQG AXVWUaOLa 

 
394 OOLYLHU CRUWHQ, ¶TKH ´UQZLOOLQJ RU UQabOHµ THVW: HaV IW BHHQ, aQG CRXOG IW BH, AccHSWHG?· (2016) 
29 LHLGHQ JRXUQaO RI IQWHUQaWLRQaO LaZ 777 <KWWSV://ZZZ.caPbULGJH.RUJ/cRUH/MRXUQaOV/OHLGHQ-MRXUQaO-RI-
LQWHUQaWLRQaO-OaZ/aUWLcOH/XQZLOOLQJ-RU-XQabOH-WHVW-KaV-LW-bHHQ-aQG-cRXOG-LW-bH-
accHSWHG/A136F06AE6A397B93804F7BFA7F87CA2>. 
395 OOLYLHU CRUWHQ, ¶TKH ´UQZLOOLQJ RU UQabOHµ THVW: HaV IW BHHQ, aQG CRXOG IW BH, AccHSWHG?· (2016) 
29 LHLGHQ JRXUQaO RI IQWHUQaWLRQaO LaZ 777 <KWWSV://ZZZ.caPbULGJH.RUJ/cRUH/MRXUQaOV/OHLGHQ-MRXUQaO-RI-
LQWHUQaWLRQaO-OaZ/aUWLcOH/XQZLOOLQJ-RU-XQabOH-WHVW-KaV-LW-bHHQ-aQG-cRXOG-LW-bH-
accHSWHG/A136F06AE6A397B93804F7BFA7F87CA2>. 
396 IbLG. 
397 OOLYLHU CRUWHQ, ¶TKH ´UQZLOOLQJ RU UQabOHµ THVW: HaV IW BHHQ, aQG CRXOG IW BH, AccHSWHG?· (2016) 
29 LHLGHQ JRXUQaO RI IQWHUQaWLRQaO LaZ 777 <KWWSV://ZZZ.caPbULGJH.RUJ/cRUH/MRXUQaOV/OHLGHQ-MRXUQaO-RI-
LQWHUQaWLRQaO-OaZ/aUWLcOH/XQZLOOLQJ-RU-XQabOH-WHVW-KaV-LW-bHHQ-aQG-cRXOG-LW-bH-
accHSWHG/A136F06AE6A397B93804F7BFA7F87CA2>. 
398 CKULVWLQH GUa\, IQWHUQaWLRQaO LaZ (5WK HGQ., O[IRUG UQLYHUVLW\ PUHVV 2018) 617. 

https://www.cambridge.org/core/journals/leiden-journal-of-international-law/article/unwilling-or-unable-test-has-it-been-and-could-it-be-accepted/A136F06AE6A397B93804F7BFA7F87CA2
https://www.cambridge.org/core/journals/leiden-journal-of-international-law/article/unwilling-or-unable-test-has-it-been-and-could-it-be-accepted/A136F06AE6A397B93804F7BFA7F87CA2
https://www.cambridge.org/core/journals/leiden-journal-of-international-law/article/unwilling-or-unable-test-has-it-been-and-could-it-be-accepted/A136F06AE6A397B93804F7BFA7F87CA2
https://www.cambridge.org/core/journals/leiden-journal-of-international-law/article/unwilling-or-unable-test-has-it-been-and-could-it-be-accepted/A136F06AE6A397B93804F7BFA7F87CA2
https://www.cambridge.org/core/journals/leiden-journal-of-international-law/article/unwilling-or-unable-test-has-it-been-and-could-it-be-accepted/A136F06AE6A397B93804F7BFA7F87CA2
https://www.cambridge.org/core/journals/leiden-journal-of-international-law/article/unwilling-or-unable-test-has-it-been-and-could-it-be-accepted/A136F06AE6A397B93804F7BFA7F87CA2
https://www.cambridge.org/core/journals/leiden-journal-of-international-law/article/unwilling-or-unable-test-has-it-been-and-could-it-be-accepted/A136F06AE6A397B93804F7BFA7F87CA2
https://www.cambridge.org/core/journals/leiden-journal-of-international-law/article/unwilling-or-unable-test-has-it-been-and-could-it-be-accepted/A136F06AE6A397B93804F7BFA7F87CA2
https://www.cambridge.org/core/journals/leiden-journal-of-international-law/article/unwilling-or-unable-test-has-it-been-and-could-it-be-accepted/A136F06AE6A397B93804F7BFA7F87CA2
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UHVRUW WR ZaU ZLWK IUaT ZLWK WKH aLP RI cRPSOHWHO\ GLVaUPLQJ IUaT RI ZHaSRQV RI PaVV 
GHVWUXcWLRQ.399 TKH UQLWHG SWaWHV-OHG cRaOLWLRQ LQYaGHG IUaT, UHVXOWLQJ LQ WKH RYHUWKURZ RI WKH 
Ba·aWKLVW JRYHUQPHQW RI SaGGaP HXVVHLQ aQG OaWHU WKH H[HcXWLRQ RI SaGGaP HXVVHLQ.400 TKH 
MXVWLILcaWLRQ JLYHQ b\ APHULca ZaV WKaW IUaT SRVVHVVHG ZHaSRQV RI PaVV GHVWUXcWLRQ aQG WKHUHIRUH 
ZaV a WKUHaW WR WKH UQLWHG SWaWHV aQG WKH VWaWHV WKaW SaUWLcLSaWHG LQ OSHUaWLRQ IUaTL FUHHGRP.401 
HRZHYHU, WKH cOaLPV IRU LWV acWLRQV LQ IUaT IaLOHG, aV ZHaSRQV RI PaVV GHVWUXcWLRQ cRXOG QRW bH 
GLVcRYHUHG LQ IUaT.402 SRPH cULWLcLVHG WKH IacW WKaW QR SHacHIXO PHaVXUHV WR aYRLG WKH cRQIOLcWV 
ZHUH WaNHQ bHIRUH UHVRUWLQJ WR PLOLWaU\ RSHUaWLRQV. TKH UQLWHG NaWLRQV SHcXULW\ CRXQcLO 
cRQGHPQHG WKH acWLRQV. HHUH, ZKHQ APHULca UHVRUWHG WR SUH-HPSWLYH VHOI-GHIHQcH ZLWK WKH IHaU 
WKaW IUaT SRVVHVVHG ZHaSRQV RI PaVV GHVWUXcWLRQ, LW YLROaWHG AUWLcOH 2(4) RI WKH UQLWHG NaWLRQV 
CKaUWHU, aV QR ZHaSRQV RI PaVV GHVWUXcWLRQ ZHUH VHL]HG IURP IUaT. HHQcH, WKH H[cOXVLRQ RI SUH-
HPSWLYH VHOI-GHIHQcH IURP WKH VcRSH RI AUWLcOH 51 LV cUXcLaO aQG KHOSV WR OLPLW WKH LQWHUSOa\ 
bHWZHHQ AUWLcOH 2(4) aQG AUWLcOH 51 RI WKH UN CKaUWHU. 

CONCLUSION 

AUWLcOH 51, LQ HVVHQcH, aLPV IRU WKH UHVSRQVLbOH aQG MXVWLILHG XVH RI IRUcH, bXW VWaWHV XWLOLVH WKLV 
SURYLVLRQ WR MXVWLI\ WKHLU acWLRQV WKaW aUH RWKHUZLVH QRW cRYHUHG b\ AUWLcOH 51 aQG cRQVWLWXWH aV a 
YLROaWLRQ RI AUWLcOH 2(4) RI WKH UN CKaUWHU. 

TKH GLVaJUHHPHQWV UHYROYLQJ aURXQG WKH LQWHUSUHWaWLRQV RI AUWLcOH 51 cRQWLQXH WR PXOWLSO\. WKLOH 
VRPH VWaWHV VHWWOH XSRQ QaUURZ LQWHUSUHWaWLRQV, RWKHUV aUJXH IRU ZLGHU RQHV. TKH VaPH LV WKH caVH 
ZLWK AUWLcOH 2(4). DHVSLWH WKH SURKLbLWLRQ RI WKH XVH RI IRUcH XQGHU AUWLcOH 2(4) RI WKH UQLWHG 
NaWLRQV CKaUWHU, VWaWHV XVH IRUcH XQGHU AUWLcOH 51, VRPHWLPHV WR VKLHOG WKHLU SROLWLcaO PRWLYHV. 
TKH LQWHUSOa\ bHWZHHQ WKHVH WZR aUWLcOHV PaNHV LW aOO WKH PRUH cKaOOHQJLQJ WR cXUb VXcK 
PaQLSXOaWLRQV. CHUWaLQ acWV RI WKH VWaWH KaYH UHVXOWHG LQ WKH GHYHORSPHQW RI LQWHUQaWLRQaO 
MXULVSUXGHQcH WR VHW OLPLWaWLRQV RQ WKH XVH RI IRUcH, WKH XVH RI VHOI-GHIHQcH, aQG cROOHcWLYH VHOI-
GHIHQcH. AIWHU WKH 9/11 aWWacNV RQ WKH UQLWHG SWaWHV RI APHULca, WKH VcRSH RI AUWLcOH 51 H[SaQGHG 
WR HQcRPSaVV VHOI-GHIHQcH aQG aQWLcLSaWRU\ VHOI-GHIHQcH aJaLQVW QRQ-VWaWH acWRUV OLNH WHUURULVW 
JURXSV. IQ WKH cRPLQJ \HaUV, PRUH cOaULW\ caQ bH H[SHcWHG aV LQWHUQaWLRQaO OaZ HYROYHV ZLWK HacK 
ZaU, cRQIOLcW, UHVROXWLRQ, aQG GHcLVLRQ RI WKH SHcXULW\ CRXQcLO aQG WKH IQWHUQaWLRQaO CRXUW RI 
JXVWLcH. 

  

 
399 IbLG 622. 
400 CKULVWLQH GUa\, IQWHUQaWLRQaO LaZ (5WK HGQ., O[IRUG UQLYHUVLW\ PUHVV 2018) 623. 
401 IbLG 622. 
402 CKULVWLQH GUa\, IQWHUQaWLRQaO LaZ (5WK HGQ., O[IRUG UQLYHUVLW\ PUHVV 2018) 622. 
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TR ZKaW E[WHQW KaV SRcLHWaO PUHVVXUH CXOWXUH IQIOXHQcHG aQG RHJXOaWHG 
AbRUWLRQ LaZV? 

TULVKa NGaKLUR 
DHSaUWPHQW RI LaZ, UQLYHUVLW\ RI LHLcHVWHU, UQLWHG KLQJGRP 

 

 

AbRUWLRQ ULJKWV aUH URRWHG LQ GHHSO\ KHOG bHOLHIV, RIWHQ VSaUNLQJ LPSaVVLRQHG GHbaWHV WKaW KaYH 
VSaQQHG GHcaGHV. TKH KHaUW RI WKH PaWWHU OLHV LQ a ZRPaQ'V aXWRQRP\ WR GHcLGH ZKHWKHU WR 
WHUPLQaWH a SUHJQaQc\ RU caUU\ LW WR IXOO WHUP. TKH cRPSOH[LWLHV LQKHUHQW LQ abRUWLRQ ULJKWV UHIOHcW 
WKH LQWULcaWH LQWHUSOa\ bHWZHHQ OHJaO, cXOWXUaO, HWKLcaO, UHOLJLRXV, aQG SROLWLcaO YLHZSRLQWV. B\ 
GHOYLQJ LQWR WKHVH PXOWLIacHWHG GLPHQVLRQV, ZH caQ bHWWHU cRPSUHKHQG WKH G\QaPLc OaQGVcaSH 
RI abRUWLRQ ULJKWV. 
 

AcURVV WKH aJHV, YLHZSRLQWV RQ abRUWLRQ KaYH bHHQ LQIOXHQcHG b\ cXOWXUaO QRUPV, UHOLJLRXV 
GRcWULQHV, aQG VRcLHWaO H[SHcWaWLRQV. IQ aQcLHQW EXURSH, abRUWLRQ ZaV cRPPRQO\ SUacWLcHG 
ZLWKRXW VXbVWaQWLaO PRUaO RU OHJaO OLPLWaWLRQV. HRZHYHU, WKH aVcHQGaQc\ RI RUJaQLVHG VRcLHWLHV 
aQG UHOLJLRXV LQVWLWXWLRQV WULJJHUHG a VKLIW LQ aWWLWXGHV, ZLWK PaQ\ IaLWK WUaGLWLRQV GHHPLQJ abRUWLRQ 
PRUaOO\ RbMHcWLRQabOH. FRU LQVWaQcH, LQ aQcLHQW cLYLOL]aWLRQV UaQJLQJ IURP GUHHcH, RRPH aQG 
AVV\ULa, LW ZaV QRW cRQVLGHUHG WKaW WKH IHWXV ZaV aOLYH aQG WKHUHIRUH ZaV QRW PHaQW WR KaYH KXPaQ 
ULJKWV.   

IQ RZaQGa, WKH cXOWXUaO aVSHcW KaV SOa\HG a VLJQLILcaQW UROH UHJaUGLQJ WKH OHJaO GLVcRXUVH 
VXUURXQGLQJ abRUWLRQ ULJKWV cHQWHUHG RQ UHVSHcWLQJ a ZRPaQ'V aXWRQRP\ ZKLOH acNQRZOHGJLQJ 
WKH cRPSOH[LWLHV RI GLIIHUHQW YLHZSRLQWV. AbRUWLRQ ULJKWV LQKHUHQWO\ IaOO ZLWKLQ WKLV UHaOP RI 
UHSURGXcWLYH KHaOWK ULJKWV, a cUXcLaO IacHW RI KXPaQ ULJKWV. TKH PRVW UHcHQW VWaWLVWLcV LQ RZaQGa      
HVWLPaWH WKaW 47% RI aOO SUHJQaQcLHV aUH XQLQWHQGHG aQG 37% RI WKH bLUWKV aUH XQSOaQQHG,    
XQZaQWHG RU PLVWLPHG. TKLV aSSOLHV acURVV aOO ILYH SURYLQcHV, aQG LW LV UHOaWLYHO\ WKH VaPH bRWK LQ 
UXUaO aQG XUbaQ aUHaV. AGGLWLRQaOO\, abRXW 22% RI WKHVH XQLQWHQGHG SUHJQaQcLHV UHVXOW LQ LQGXcHG 
abRUWLRQ, 63% UHVXOW LQ XQSOaQQHG bLUWKV, aV ZHOO aV 15% WKaW HQG LQ PLVcaUULaJHV. DXH WR 
RZaQGa·V JURZLQJ QXPbHU RI VH[XaOO\ acWLYH VLQJOH ZRPHQ, WKHVH ZRPHQ, HVSHcLaOO\ bHWZHHQ WKH 
aJH RI 15-29, bHcRPH LQcUHaVLQJO\ LQcOLQHG WR WKHVH XQLQWHQGHG SUHJQaQc\ RU LQGXcHG abRUWLRQV. 
AQ aSSUR[LPaWH QXPbHU RI 56% RI ZRPHQ LQ RZaQGa RYHUaOO aQG HVSHcLaOO\ 69% RI WKRVH LQ WKH 
WHVWHUQ PURYLQcH, KaYH aQ XQPHW QHHG IRU cRQWUacHSWLRQ403. AccRUGLQJ WR WKH PRVW UHcHQW 
RZaQGa DHPRJUaSKLc HHaOWK SXUYH\ (RDHS 6), 5% RI JLUOV aJHG 15-19 KaYH bHJXQ cKLOGbHaULQJ; 
4% KaYH JLYHQ bLUWK, aQG 1% aUH SUHJQaQW ZLWK WKHLU ILUVW cKLOG.404

 

 

IQ RZaQGa WKH XQLQWHQGHG SUHJQaQc\ UaWH GHcOLQHG 31% bHWZHHQ 1990 aQG1994 aV ZHOO aV       
2015-2019. DXULQJ WKH VaPH SHULRG, WKH abRUWLRQ UaWH UHPaLQHG IaLUO\ OHYHO. TKH VKaUH RI 
XQLQWHQGHG SUHJQaQcLHV HQGLQJ LQ abRUWLRQ URVH IURP 18% WR 29%. FURP WKH \HaUV 2015-2019, 

 
403 AbRUWLRQ LQ RZaQGa (2013) GXWWPacKHU IQVWLWXWH. AYaLOabOH aW: KWWSV://ZZZ.JXWWPacKHU.RUJ/IacW-
VKHHW/abRUWLRQ-UZaQGa  
404 AGROHVcHQW SUHJQaQc\ (2017) UNFPA RZaQGa. AYaLOabOH aW: 
KWWSV://UZaQGa.XQISa.RUJ/HQ/WRSLcV/aGROHVcHQW-SUHJQaQc\-3 (AccHVVHG: 11 SHSWHPbHU 2023).  
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WKHUH ZHUH a WRWaO RI 548,000 SUHJQaQcLHV aQQXaOO\, RI ZKLcK 295,000 ZHUH XQLQWHQGHG aQG 
84,300 UHVXOWHG LQ abRUWLRQ405. EacK \HaU, aSSUR[LPaWHO\ 26,000 ZRPHQ aUH WUHaWHG LQ KHaOWK 
IacLOLWLHV IRU cRPSOLcaWLRQV RI bRWK LQGXcHG aQG VSRQWaQHRXV abRUWLRQV. HaOI RI aOO abRUWLRQV aUH 
SHUIRUPHG b\ XQWUaLQHG LQGLYLGXaOV, 34 SHU cHQW b\ WUaGLWLRQaO KHaOHUV, ZKLOH 17 SHU cHQW aUH VHOI-
LQGXcHG b\ ZRPHQ406.  
 

WKLOH WKHUH KaV bHHQ a OaUJH QXPbHU RI LQWHUQaWLRQaO WUHaWLHV WKaW RZaQGa KaV VLJQHG RYHU WKH 
\HaUV, WKH\ GR QRW HQWLUHO\ WacNOH WKH OHJaO JURXQGV UHJaUGLQJ abRUWLRQ ZLWK WKH H[cHSWLRQ RI WKH 
MaSXWR SURWRcRO 2003407. MRUHRYHU, WKH CRQYHQWLRQ RQ WKH EOLPLQaWLRQ RI AOO IRUPV RI 
DLVcULPLQaWLRQ AJaLQVW WRPHQ (CEDAW) RQO\ UHcRJQL]HV aOO WKH VHUYLcHV WKH\ GHHP QHcHVVaU\ 
LQ UHJaUG WR WKH ZRPaQ·V SUHJQaQc\. IQ aUWLcOH 12, LW aGGUHVVHV WKaW WKH VWaWHV WKaW VLJQ RQ WR WKH 
aJUHHPHQW PXVW ´WaNH aOO aSSURSULaWH PHaVXUHV WR HOLPLQaWH GLVcULPLQaWLRQ aJaLQVW ZRPHQ LQ WKH 
ILHOG RI KHaOWKcaUH LQ RUGHU WR HQVXUH, RQ a baVLV RI HTXaOLW\ RI PHQ aQG ZRPHQ, accHVV WR KHaOWK 
caUH VHUYLcHV, LQcOXGLQJ WKRVH UHOaWHG WR IaPLO\ SOaQQLQJµ. HHQcH ZKLcK GRHV QRW GLUHcWO\ aGGUHVV 
WKH LVVXH RI abRUWLRQ RQ a VWaWH OHYHO 
 

OQ a QaWLRQaO SHUVSHcWLYH WRZaUGV abRUWLRQ, LQ VSLWH RI WKH 2013 aPHQGPHQWV PaGH UHJaUGLQJ 
WKH abRUWLRQ OaZV, WKH cXUUHQW ¶PURIHVVLRQaO CRGH RI EWKLcV· JLYHV WKH SHUPLVVLRQ IRU QXUVHV aQG 
PLGZLYHV LQ WKH cRXQWU\, WKH ULJKW WR ´OLPLW \RXU ZRUN RU VWRS SUacWLcLQJ LI \RXU SHUIRUPaQcH RU 
MXGJPHQW LV aIIHcWHG b\ \RXU KHaOWK RU RWKHU UHaVRQVµ408. GUaQWHG WKHUH LV aOUHaG\ aQ acWLYHO\ 
H[LVWLQJ UHOXcWaQcH IURP RZaQGaQ PHGLcaO SUacWLWLRQHUV WR bH abRUWLRQ SURYLGHUV, OaUJHO\ GXH WR 
UHOLJLRXV UHaVRQV aV ZHOO aV JHQHUaO GLVaJUHHPHQW ZLWK abRUWLRQ WKLV OHaGV WR cORXGLQJ WKHLU 
MXGJPHQW ZKLcK PHaQV LQ accRUGaQcH ZLWK WKH cRGH RI HWKLcV WKH\ caQQRW JR WKURXJK ZLWK aQ 
abRUWLRQ. TKHUHIRUH, VHHLQJ aV WKHUH LV a OaUJH SRSXOaWLRQ RI WKH cRXQWU\ ZLWK VLPLOaU YLHZV, WKLV 
LQcUHaVHV WKH ULVN IRU ZRPHQ LQ RZaQGa RI QRW bHLQJ abOH WR ILQG a VXLWabOH PHGLcaO SUacWLWLRQHU 
RU KHaOWK caUH SURYLGHU WR aLG ZLWK WKHLU abRUWLRQ. TKLV LV GXH WR WKH RQJRLQJ RZaQGaQ PHGLcaO 
SUacWLWLRQHUV cRQcHUQ UHJaUGLQJ RccXSaWLRQaO VWLJPa. WKLOH bHLQJ a KHaOWKcaUH SURYLGHU (HCP) 
LV cRQVLGHUHG WR bH a SURPLQHQW aQG UHVSHcWabOH MRb LQ WKH RZaQGaQ VRcLHW\, aQ aVVRcLaWLRQ ZLWK 
abRUWLRQ cRXOG VWLJPaWL]H WKHLU SURIHVVLRQaO WLWOH.  CRQVHTXHQWO\, WKLV UHIOHcWV RQ KRZ WKH H[LVWLQJ 
VWLJPaWL]aWLRQ RI abRUWLRQ LV QRW LQ aOLJQPHQW ZLWK CEDAW, LQ VSLWH RI WKH H[LVWLQJ OHJaO GHIHQVHV 
IRU abRUWLRQ, ZRPHQ aUH VWLOO GHQLHG accHVV WR abRUWLRQ. 
 

 

 
405 AbRUWLRQ LQ RZaQGa (2013) GXWWPacKHU IQVWLWXWH. AYaLOabOH aW: KWWSV://ZZZ.JXWWPacKHU.RUJ/IacW-
VKHHW/abRUWLRQ-UZaQGa (AccHVVHG: 11 SHSWHPbHU 2023).  
406 MXJLVKa, I.R. (2018) PXVK IRU abRUWLRQ OaZ cKaQJH, RZaQGa TRGa\. AYaLOabOH aW: 
KWWSV://UZaQGaWRGa\.aIULca/UZaQGa/QHZV/SXVK-IRU-abRUWLRQ-OaZ-cKaQJH-2465868 (AccHVVHG: 11 
SHSWHPbHU 2023).  
407 PURWRcRO WR WKH aIULcaQ cKaUWHU RQ KXPaQ aQG SHRSOHV· ULJKWV RQ WKH ULJKWV RI ZRPHQ LQ AIULca (2019) 
PURWRcRO WR WKH AIULcaQ CKaUWHU RQ HXPaQ aQG PHRSOHV· RLJKWV RQ WKH RLJKWV RI WRPHQ LQ AIULca _ 
AIULcaQ UQLRQ.AYaLOabOH aW: KWWSV://aX.LQW/HQ/WUHaWLHV/SURWRcRO-aIULcaQ-cKaUWHU-KXPaQ-aQG-SHRSOHV-ULJKWV-
ULJKWV-ZRPHQ-aIULca  
408 PURIHVVLRQaO cRQGXcW aQG HWKLcV (2018) RAHPC. AYaLOabOH aW: 
KWWSV://ZZZ.UaKSc.RUJ.UZ/SURIHVVLRQaO/cRQGXcW-aQG-HWKLcV   
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NRQHWKHOHVV, WKH PLQLVWHULaO RUGHU RI 2019, ZKLcK GHWHUPLQHV WKH cRQGLWLRQV WR bH VaWLVILHG IRU a 
PHGLcaO GRcWRU WR SHUIRUP abRUWLRQ, SURYLGHV VSHcLILc JURXQGV IRU abRUWLRQ LQcOXGLQJ; LI WKH 
SUHJQaQW SHUVRQ LV a cKLOG, LI WKH SUHJQaQc\ LV aV a UHVXOW RI UaSH, LI WKH SUHJQaQc\ cRPHV IURP 
IRUcHG PaUULaJH, LQcHVW, RU LI WKH SUHJQaQc\ ZLOO SXW WKH KHaOWK RI WKH SUHJQaQW SHUVRQ RU RI WKH 
IRHWXV aW ULVN. TKXV, ZKLOH WKH PLQLVWHULaO RUGHU UHSUHVHQWV a IRUP RI JUaGXaO SURJUHVVLRQ LQ      
RZaQGa·V JHQHUaO VWaQcH RQ abRUWLRQ OaZV, LW IXUWKHU UHLQIRUcHG WKH LGHa WKaW abRUWLRQ LV XQOLNHO\ 
WR HYHU bH UHJaUGHG IaYRUabO\ LQ RZaQGaQ VRcLHW\, GHVSLWH WKH OHJaO SURYLVLRQV SaVVHG. 
 

DHVSLWH WKH HYROYLQJ cXOWXUaO aQG VRcLaO LQIOXHQcHV RQ WKH RZaQGaQ OHJaO cRPPXQLW\, RQH WKLQJ 
UHPaLQV cOHaU. TKH cXUUHQW PRUaO GLVaJUHHPHQWV KaYH RQJRLQJO\ KLQGHUHG aQ HVWabOLVKPHQW RI 
cOHaU aQG IL[HG OHJaO GHILQLWLRQV, HYHQ ZKHQ WKH cLUcXPVWaQcHV GHPaQG LW. AV WKH \HaUV SURJUHVV, 
LW KaV bHHQ HYLGHQW WKaW WKHUH KaV bHHQ a JUaGXaO MRXUQH\ WRZaUGV OLbHUaOL]aWLRQ RI WKH JHQHUaO 
SHUVSHcWLYH RI abRUWLRQ aV a cULPH. TKH SURcHVV RI UHcRJQLVLQJ WKH XQGHUO\LQJ SURbOHPV LV UaWKHU 
aQcKRUHG LQ WKH SURWHcWLRQ RI VH[XaO aQG UHSURGXcWLYH KHaOWK ULJKWV. B\ HPbUacLQJ WKH GLIIHUHQW 
QXaQcHG cRQGLWLRQV, WKH aLP IRU WKH cRXQWU\ VKRXOG bH WR cRPbLQH, HPbUacH, aQG KaUPRQL]H 
OHJaO HWKLcV aQG KXPaQ ULJKWV WR aGGUHVV WKH VHYHUaO GLYHUVH IacWRUV WKaW VKaSH LQGLYLGXaO 
H[SHULHQcHV.  
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TKH VLcWRULa FLVKHU MHPRULaO PUL]H 
This essay competition was created in honour of the late Victoria M Fisher, who was lecturer at 

the law school at the University of Leicester. This competition is hosted yearly to stimulate 

interest in the relationship between women and the law, a matter of great interest to the late 

Victoria, both as an academic and a feminist. Victoria was a founder member of the Women 

and Law group, as well as an active trade unionist. The winner of this competition was selected 

by Dr. Eugenia Caracciolo Di Torella and Dr. Inga Thiemann. 
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¶SKH WaV AVNLQJ IRU LW, YRXU HRQRXU· 
AbLJaLO CaVV, WLQQHU RI WKH of WKH VLcWRULa FLVKHU MHPRULaO PUL]H 
DHSaUWPHQW RI LaZ, UQLYHUVLW\ RI NRWWLQJKaP, UQLWHG KLQJGRP 

 

 

¶SKH ZaV aVNLQJ IRU LW, \RXU KRQRXU· 
 

TKH SOa\ ¶PULPa FacLH· 409

 premiered on the West End in 2022, starring Jodie Comer as the 

young, talented, barrister Tessa. The play has received excellent critical acclaim but, more 

importantly, has ignited a discussion about how we should change our court proceedings when 

it comes to sexual assault cases. Whilst this discussion has been circulating in the legal sphere for 

many decades, the play marked a significant moment where these discussions left the legal sectors 

and helped to unite women from all professions. This essay will primarily focus on how our 

current system is flawed, examining the wording of the law of rape and court procedures used by 

defence barristers. This will then be accompanied by examples from the play, linking it to how 

it applies in real life, showing how useful of a tool the play is to illustrate the issues in our legal 

system.  

 

The play explores the current issues with the legal approach to sexual assault cases through 

THVVa·V RZQ H[SHULHQcH RI UaSH aQG WHVWLI\LQJ LQ cRXUW. THVVa bHJLQV WKH SOa\ aV a WaOHQWHG 
barrister, who often takes sexual assault cases acting as the defence barrister. She frequently uses 

the technique of confusing the victim on the stand, which she does not see an issue with towards 

the beginning of the play. She believes that she is just telling the jury a different version of the 

YLcWLP·V VWRU\ aQG SOa\LQJ WKH ¶JaPH· RI OaZ. SRRQ aIWHU ZH aUH LQWURGXcHG WR KHU cKaUacWHU, THVVa 
has relations with her colleague Julian and later agrees to go out with him on a dinner date. After 

WKLV GaWH, WKH\ UHWXUQ WR THVVa·V aSaUWPHQW aQG KaYH VH[ aJaLQ. THVVa bHJLQV WR IHHO very ill, having 

drunk a large quantity of alcohol on their date (just as Julian did). She throws up in the toilet, and 

Julian carries her back to bed, where he attempts to initiate sex with her again. This time she says 

QR, cOaLPLQJ VKH GRHVQ·W ZaQW KLP Wo smell her bad breath after being sick. He then proceeds to 

hold down her arms, cover her mouth, and penetrate her. After the rape occurs, Tessa is 

extremely vulnerable and unsure what to do next. She never imagined herself as a lawyer to be 

in this position and she begins to realise the flaws in her case that the defence will use against her, 

such as her intoxication, previous sexual encounters with the defendant, etc. She decides to take 

a taxi to the police station, determining that she must at least try to have him prosecuted no matter 

how slim the chances are, leaving Julian at her house asleep. She is questioned and medically 

examined by the police. During this time, she receives several texts from Julian who is baffled as 

to what he has done wrong anG ZK\ VKH OHIW WKH KRXVH. IW WaNHV THVVa·V cOaLP 782 Ga\V WR UHacK 
the courts, during which time she has relocated jobs and lost contact with almost all of her work 

friends to avoid having to see Julian. When we next see Tessa, she is testifying in court. She is 

different from the start of the play now, visibly shaken and not at ease in the courtroom (as we 

are used to seeing her). During the cross-examination, she is ruthlessly questioned by the defence 

barrister, who makes her seem confused about the sequence of events, just as she has done to 

victims in court before. She begins to see how the court system does not support victims of rape 

 
409 SX]LH MLOOHU, PULPa FacLH (SXbOLVKHG LQ 2022, NLcN HHUQ BRRNV) 
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in various ways and ultimately loses her case. The play does an insightful job of illustrating how 

if a victim does not have a specific experience of sexual assault that the law has laid out, she will 

not be successful in court. If the evidence is not delivered in a logical way, she will be found to 

bH ¶XQbHOLHYabOH·. II VKH KaV bHHQ GULQNLQJ, NQRZV WKH aWWacNHU, KaV OLWWOH SK\VLcaO HYLGHQcH RI 
being raped, etc, her chances of succeeding in court are incredibly slim, as shown by the current 

conviction rates of rape. 68,109 rapes were recorded by the police between July 2022 and June 

2023
410

, and just 2 in 100 rape cases recorded by the police in this period resulted in a charge that 

same year (Gov.UK, 2023). One of the main issues with how the courts deal with claims of rape 

(as well as techniques used by barristers) is how the law itself is written and exploited.  

 

It must first be examined what the law surrounding rape is, to gain a better understanding of how 

WKLV GHILQLWLRQ LV IOaZHG. TKH SH[XaO OIIHQcHV AcW 2003 GHILQHV UaSH aV, ´(a) (A) LQWHQWLRQaOO\ 
penetrates the vagina, anus or mouth of another person (B), with his penis, (b) B does not consent 

WR WKH SHQHWUaWLRQ aQG (c) A GRHV QRW UHaVRQabO\ bHOLHYH WKaW B cRQVHQWV.µ TKLV GHILQLWLRQ 
LOOXVWUaWHV WKaW WKH OaZ aURXQG UaSH LV IRcXVHG RQ WKH ZRUG ¶QR·. TKLV ZRUG LV VR cULWLcaO LQ a UaSH 
case, that leaving it out caQ KaYH caWaVWURSKLc HIIHcWV. II a YLcWLP IaLOV WR WHOO KHU GHIHQGaQW ¶NR·, 
the defence can argue that the defendant reasonably believed that the victim consented, due to a 

lack of expressly telling them to stop. Even if they showed signs of struggle that would ordinarily 

be considered distress, these signs could be explained to the jury as an expression of passion, or 

HYLGHQcH RI VRPH ZRPHQ HQMR\LQJ ¶NLQN\· VH[. 
 

The line between seduction and rape is considered a fine one, which can often be manipulated 

in court to play in the defence's favour, as done in Prima Facie. Tessa and her defendant have 

already had sex before and had sex consensually the night that the rape took place. However, the 

line between seduction and consent is crossed when the defendant begins to hold her down and 

cover her mouth, preventing her from screaming or fighting him. Even here, although Tessa tells 

the defendant that she does not want to have sex with him explicitly due to her being ill, the 

defence uses the explanation of her already consenting previously as a reason that the defendant 

reasonably believed she was consenting this time, which wins him the case. The Office for 

National Statistics found in 2021 that 1 in 2 rapes against women are carried out by their partner 

or ex-partner. As well as this, 6 in 7 rapes against women are committed by someone they know
411

. 

These defences of blurred lines of consent and previous consent are very much used in real court 

cases. Victims can sometimes leave the courtroom feeling confused over the sequence of events 

that the defence has put to the jury. Cases of stranger rape are generally treated as likely to be 

non-consensual (although even this can be manipulated, as explored later), but cases where the 

victim knew the defendant are significantly harder to prove as non-consensual. As recently as 

 
410 NLcN SWULSH, ¶CULPH LQ EQJOaQG aQG WaOHV: \HaU HQGLQJ JXQH 2023· (OIILcH IRU NaWLRQaO SWaWLVWLcV, 19 
OcWRbHU 2023) 
<KWWSV://ZZZ.RQV.JRY.XN/SHRSOHSRSXOaWLRQaQGcRPPXQLW\/cULPHaQGMXVWLcH/bXOOHWLQV/cULPHLQHQJOaQGaQG
ZaOHV/\HaUHQGLQJMXQH2023> 

 
411 NLcN SWULSH, ¶NaWXUH RI VH[XaO aVVaXOW b\ UaSH RU SHQHWUaWLRQ, EQJOaQG aQG WaOHV: \HaU HQGLQJ MaUcK 
2020· (OIILcH IRU NaWLRQaO SWaWLVWLcV, 18 MaUcK 2021) 
<KWWSV://ZZZ.RQV.JRY.XN/SHRSOHSRSXOaWLRQaQGcRPPXQLW\/cULPHaQGMXVWLcH/aUWLcOHV/QaWXUHRIVH[XaOaVVaXOW
b\UaSHRUSHQHWUaWLRQHQJOaQGaQGZaOHV/\HaUHQGLQJPaUcK2020> 
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1990, Harold Cassell took early retirement from his judicial post after making extremely 

inappropriate comments when sentencing a man for unlawful sexual intercourse with his 12-year-

old stepdaughter. He took the view that it was understandable for a man wLWK a ¶KHaOWK\ VH[XaO 
aSSHWLWH· WR bH GULYHQ WR VXcK bHKaYLRXU ZKHQ KLV ZLIH GLG QRW ZaQW WR KaYH VH[ ZLWK KLP GXH WR 
her pregnancy

412

. This appalling example of conduct shows how even when the relationship 

between the victim and defendant should not be considered sexual in any possible way, a legal 

professional was still able to find excuses for such behaviour. These attitudes of presumed 

consent run very deep in the legal profession. When a victim knows their attacker, there is usually 

an element of trust in their relationship, so when this is violated, it can have devasting emotional 

effects as that element of trust has used against them. However, defence barristers are quick to 

state this element of trust means that the victim must have consented, or at least that the defendant 

reasonably believed she would, rather than assume the trust has been broken. After all, marital 

rape was not cRQVLGHUHG a cULPH XQWLO 1992, bHLQJ HaUOLHU cRQVLGHUHG aV a KXVbaQG·V ULJKW WR KLV 
wife. This societal attitude of entitlement is still reflected in the courtrooms today, with cases of 

UaSH IURP a NQRZQ SHUVRQ bHLQJ WUHaWHG aV ¶aPbLJXRXV· caVHV RI cRQVHQW by the defence, even if 

WKH YLcWLP ZaV YHU\ cOHaU LQ Va\LQJ ¶NR·. EYHQ LI WKH YLcWLP GRHV Va\ ¶NR·, aV ORQJ aV WKH GHIHQcH 
can persuade the jury that the defendant reasonably believed this consent was ambiguous, they 

may not be prosecuted. They can do this in any number of ways, such as suggesting the manner 

LQ ZKLcK WKH YLcWLP VaLG ¶NR· ZaV IOLUWaWLRXV, aV LI VKH ZRXOG cKaQJH KHU PLQG LI KH cRQWLQXHG WR 
pursue her. Men generally hold the societal view that women will not agree to sex straight away, 

to avoLG ORRNLQJ cKHaS. IW LV aOO cRQVLGHUHG a ¶JaPH RI VHGXcWLRQ·.  
 

Very few women escape the inquisition and humiliation of the cross-examination of rape cases. 

Although cases of stranger rape are generally assumed to be non-consensual, this too can be 

manipulated. Women can be asked questions that would never be put to a man, such as the 

nature of their clothing, the tightness of the fit, or the absence of a bra. And that is before the in-

depth discussion of their sexual history, often taking place in front of their family and friends
413

. 

Some questions asked by defence barristers can be extremely damaging to the image of the 

victim, even if they have no evidential basis for such questions. For example, if a barrister asked 

WKH YLcWLP, ´IV LW WUXH \RX KaG VPRNHG caQQabLV RQ WKH QLJKW LQ TXHVWLRQ?µ, HYHQ WKRXJK WKLV Pa\ 
bH LQcRUUHcW aQG QRW baVHG RQ aQ\ HYLGHQcH, WKH YLcWLP·V VKRcN aW WKH TXHVWLRQ caQ PaNH LW VHHP 
to the jury as if the lawyers know something they do not. It creates a lurking doubt as to the 

respectability of her character
414

. This all feeds into the tactic of damaging a victim's image in the 

eyes of the jury, causing them to be suspicious of her (or at least doubtful of her validity). In 

Canada and Australia, judges must ensure no questioning of the victim is carried out in a 

harassing or degrading manner. Judges are now required to undergo training in the UK to ensure 

that these damaging questions are not asked, however there are several other ways that the 

GHIHQcH caQ GaPaJH a YLcWLP·V cKaUacWHU. TKHUH LV aQ XQGHUO\LQJ KXPRXr in courts that deep 

down, women do want sex even if they do not know it in their own minds. Questions about 

cORWKLQJ, RU ZKHWKHU IRU H[aPSOH a YLcWLP·V YaJLQa ZaV QaWXUaOO\ OXbULcaWHG IRU SHQHWUaWLRQ, aOO 

 
412 HHOHQa KHQQHG\, EYH ZaV FUaPHG (SXbOLVKHG 1992, CKaWWR & WLQGXV LWG.) 111 
413 HHOHQa KHQQHG\, EYH ZaV FUaPHG (SXbOLVKHG 1992, CKaWWR & WLQGXV LWG.) 114 
414 HHOHQa KHQQHG\, EYH ZaV SKaPHG (SXbOLVKHG 2018, CKaWWR & WLQGXV LWG.) 
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imply that a woman was subconsciously seeking sex, and so she cannot complain that she 

UHcHLYHG LW. TKLV LV ZKHUH WKH LQIaPRXV SKUaVH ¶VKH ZaV aVNLQJ IRU LW· bHcRPHV aSSaUHQW LQ LWV 
VRcLHWaO LPSacW. IW KaV HYHQ UHacKHG RXU OHJaO V\VWHP. A ZRPaQ·V RZQ PLQG and intention are 

questioned, once again making her seem unreliable in the eyes of the jury. A victim's sexual 

history will be displayed for the whole courtroom to see, and if there is any evidence of previously 

HQMR\LQJ ¶URXJK· VH[ RU a KLVWRU\ RI PHQWaO health issues, her credibility is again reduced in the 

eyes of the jury. It seems strange that when prosecuting other crimes, some people can be found 

guilty purely based on a confession with no surrounding evidence. However, in rape cases, juries 

are advised by judges to be cautious in trusting a victim's words. Judges should instead refocus 

their efforts to remind the jury that they have a right to convict, and women have the right to say 

no however impolitely they wish. They do not owe a man courtesy
415

. 

 

Another factor to consider is that each woman is completely different and may react in any 

number of ways to an attack. It has previously been believed in psychology that there are just two 

responses to fear: fight, or flight. However, it is now widely considered that there are many other 

responses, including freezing
416

. In cases such as that, there may be no signs of physical injury on 

either the victim or the defendant, and the defendant could argue that he interpreted the lack of 

WKH ZRUG ¶QR· aQG a OacN RI VWUXJJOH WR PHaQ VKH ZaV ZLOOLQJ WR KaYH VH[ ZLWK KLP. IQ caVes where 

there is no physical evidence, it can be assumed by the courts that a victim consented by conduct 

or is even subject to female rape fantasies
417

. Just because this woman has not screamed, or fought 

her attacker, this should not mean that she is not entitled to the same degree of justice the law 

claims to uphold, when she has been violated the same as a victim who was able to scream. This 

illustrates how the public attitudes around consent desperately need to be reevaluated. It should 

QR ORQJHU bH cRQVLGHUHG aQ accHSWabOH aUJXPHQW LQ cRXUW WR cOaLP a OacN RI WKH ZRUG ¶NR· 
constitutes valid consent when this rule can be so easily twisted to make juries doubt a victim's 

validity. This wording of the law does not sufficiently achieve justice. Defence barristers 

IUHTXHQWO\ aUJXH WKaW a OacN RI WHOOLQJ WKH GHIHQGaQW ¶NR· PHaQW WKaW KH UHaVRQabO\ bHOLHYHG WKH 
victim consented. Consent should instead be treated by the courts as a positive act, as in it must 

be approved, rather than not mentioned, to be considered successful. There must be a presence 

RI WKH ZRUG ¶YHV· WR SURYH WKaW WKH YLcWLP GLG UHaVRQabO\ cRQVHQW. SRPH Pa\ aUJXH cKaQJLQJ WKLV 
rule could cause women to exploit the legal system and make spurious claims. However, the 

process of bringing a rape claim to the courts and seeing it through is often so traumatic and 

frankly embarrassing for women, that the proportion of women who would willingly do so is 

fractional at best. 

 

TKLV HcKRHV WKH VRcLHWaO LVVXH RI cRQVHQW WHacKLQJ bHLQJ IRcXVHG RQ WKH ZRUG ¶NR·, UaWKHU WKaQ 
WKH SUHVHQcH RI WKH ZRUG ¶\HV· aQG WKH LVVXH RI WKH SH[XaO OIIHQcHV AcW QHHGLQJ WR bH UHIRUPHG 
to ensure that women feel more confident in bringing their claims forward. This lack of 

 
415 HHOHQa KHQQHG\, EYH ZaV FUaPHG (SXbOLVKHG 1992, CKaWWR & WLQGXV LWG.) 
416 HaQQaK AGHQaXH, ¶IV IUHH]LQJ aQ aGaSWLYH UHacWLRQ WR WKUHaW? EYLGHQcH IURP KHaUW UaWH UHacWLYLW\ WR 

HPRWLRQaO SLcWXUHV LQ YLcWLPV RI ZaU aQG WRUWXUH· (2010) 47(2) PV\cKRSK\VLRORJ\ < 
KWWSV://RQOLQHOLbUaU\.ZLOH\.cRP/GRL/IXOO/10.1111/M.1469-8986.2009.00940.[> 

417 HHOHQa KHQQHG\, EYH ZaV FUaPHG (SXbOLVKHG 1992, CKaWWR & WLQGXV LWG.) 
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confidence is also not helped by the process of bringing a claim forward to the courts. Many rape 

victims will tell someone in their lives about the event, but 5 in 6 women who are raped do not 

report it. A survey was done to endeavour to find out why this is: 40% of participants said they 

IHOW WRR ¶HPbaUUaVVHG· WR WHOO WKH SROLcH, 38% VaLG WKH\ GLG QRW WKLQN WKH SROLcH ZRXOG KHOS, aQG 
34% said they thought it would be humiliating

418

. These statistics illustrate how the current court 

proceedings of intense cross-examination are preventing women from feeling safe in the 

courtroom or talking to the police. However, if the law in the Sexual Offences Act were to change 

to mean that consent must be actively present, many women who were unable to tell the 

GHIHQGaQW ¶NR· Pa\ IHHO PRUH abOH WR bULQJ WKHLU cOaLPV IRUZaUG, aV WKH\ NQRZ WKH\ GHILQLWHO\ GLG 
QRW WHOO WKH GHIHQGaQW ¶YHV·. 
 

In the UK legal system, criminal cases are decided by a jury of 12, who are informed that they 

PXVW bH cHUWaLQ WKH GHIHQGaQW LV, ¶JXLOW\ bH\RQG a UHaVRQabOH GRXbW· WR SURVHcXWH WKHP. IQ caVHV 
of sexual assault, it is often one person's word against another, especially if there is a lack of 

evidence such as physical harm, as explored above. Therefore, if the defence can place doubt in 

the minds of the juries as to the presence of consent, they would be less likely to convict as they 

are not 100% certain the defendant is guilty. Although this method of conviction is the court 

procedure in the UK, it is not compatible with the circumstances of rape cases. 

 

This theme in particular is discussed in Prima Facie, with a large focus of the cross-H[aPLQaWLRQ·V 
arguments being on a very natural sequence of events that leads to a lack of evidence. After the 

rape occurs, Tessa proceeds to have a shower and scrub her skin. This means that when she is 

sent for a forensic medical examination by the police, there is not a lot of physical evidence left 

on her body which impedes her case, despite her reaction being a completely normal response 

to such an event. She also delHWHV RQH RI JXOLaQ·V PHVVaJHV WKH PRUQLQJ aIWHU WKH UaSH LQ a VWaWH 
of anxiety, which she then immediately regrets doing, again limiting the evidence usable in court. 

As well as this, the police request to take her phone, which she cannot allow as she needs it for 

ZRUN. TKLV PaNHV LW SUacWLcaOO\ KHU ZRUG aJaLQVW WKH GHIHQGaQW·V LQ cRXUW. WKHQ VKH WaNHV WKH 
stand, the defence asks her irrelevant and embarrassing questions to make her seem confused, 

even though she can remember the events very clearly. This technique of dazing the victims is 

often used by barristers, once again planting that seed of doubt in the minds of the juries making 

them less likely to convict. 

 

Another factor that can make victims seem unreliable to a jury is the unreliable nature of the 

human mind. In the play, Tessa has to wait for 782 days before her claim is brought before the 

courts. This is not an unusual amount of time, with the pandemic causing a backwash of cases 

like never before. Due to the length of time between the attack and the court date, key details 

can naturally be forgotten, such as the colour of clothing, an exact timeline of events, etc. This 

issue can be exacerbated by the presence of alcohol or narcotics, which can already cause 

 
418 NLcN SWULSH, ¶NaWXUH RI VH[XaO aVVaXOW b\ UaSH RU SHQHWUaWLRQ, EQJOaQG aQG WaOHV: \HaU HQGLQJ MaUcK 

2020· (OIILcH IRU NaWLRQaO SWaWLVWLcV, 18 MaUcK 2021) 
<KWWSV://ZZZ.RQV.JRY.XN/SHRSOHSRSXOaWLRQaQGcRPPXQLW\/cULPHaQGMXVWLcH/aUWLcOHV/QaWXUHRIVH[X
aOaVVaXOWb\UaSHRUSHQHWUaWLRQHQJOaQGaQGZaOHV/\HaUHQGLQJPaUcK2020> 
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memory issues. Coupled with the extreme delays in courts, if a victim cannot remember all of 

the details of the seemingly simple questions asked by the defence, they seem confused, leading 

the jury to be doubtful of them. However, expecting this standard of perfect memory would be 

unrealistic for anyone, let alone a victim of rape who has experienced extreme trauma. It is not 

uncommon for victims to remember the specific act clearly, but not the peripheral details. Once 

aJaLQ, HYHQ WKRXJK ¶JXLOW\ bH\RQG a UHaVRQabOH GRXbW· LV cRQVLGHUHG WKH VWaQGaUG LQ WKH UK WR 
prosecute, this is not compatible with the circumstances of rape cases and should perhaps be 

reconsidered. Suzie Miller has said herself that although innocent until proven guilty is the 

bedrock for KXPaQ ULJKWV, ´LW aOZa\V IHOW WKaW LWV aSSOLcaWLRQ LQ VH[XaO aVVaXOW caVHV VHUYHG WR 
XQGHUPLQH UaWKHU WKaQ WR XSKROG aQ\ UHaO IaLUQHVVµ419

.    

 

TKH LVVXHV RI ZRPHQ QRW IHHOLQJ cRPIRUWabOH Va\LQJ ¶NR· WR PHQ aUH SHUSHWXaWHG b\ WKH IacW WKaW 
many young girls are told to be sensitive to the feelings of young boys. They are told to avoid 

telling them they are not fancied and to instead say things such aV, ¶I KaYH a bR\IULHQG· RU ¶I aP 
RQ P\ SHULRG·, aOO WR aYRLG WKH KXUWIXO ´NRµ ZKLcK UaSH caVHV aUH GHSHQGHQW XSRQ420

. Teaching 

of consent in early life is almost non-existent, with school sex education classes primarily focusing 

on the biological act of sex, rather than the emotional consequences it can have. As well as this, 

classes of sex education are often taught with girls and boys being separated. It would be more 

beneficial for them to be taught about the factors of consent together so that boys understand 

that consent should be sought, rather than presumed and that girls owe boys no duty to spare 

their feelings if they breach this element of trust. Prima Facie has become the official charity 

partner of the Schools Consent Project. This charity sends lawyers into schools to teach students 

the legal definition of consent and normalise conversations about the topic, to safeguard young 

people and drive down the sexual offending rates. They do this by delivering hour-long, lawyer-

led workshops to 11-18-year-olds on consent, how to identify it, the ages of consent, bystander 

intervention, the offences of rape, sexual assaXOW, aQG ¶VH[WLQJ·. TKLV NLQG RI HGXcaWLRQ LV VHYHUHO\ 
lacking in the high school curriculum, making this charity's work vital. As of November 2023, 

they have educated 30,145 students about consent
421

. If the law were to follow this example by 

making positive consent necessary in rape cases, the number of successful prosecutions would 

likely increase dramatically. It would no longer be a valid argument to say the defendant did not 

know if the victim was consenting, as they will have been educated on the concept of consent 

from a young age and made fully aware of what it is. Hopefully, women will begin to feel more 

confident in rejecting men without fear for their safety, making the refusal of consent far more 

non-negotiable in courts than it is currently.   

 

Women, both inside and outside the legal profession, are starting to realise that the legal system 

was built by men and ultimately for men, especially the law of rape. Something must be done 

about this, starting with a redraft of the law itself. By changing the words of the act to include a 

SRVLWLYH acW RI cRQVHQW, GHIHQcH baUULVWHUV caQQRW PaQLSXOaWH a YLcWLP·V ZRUGV RU acWLRQV WR bH 
interpreted as consent when they are clearly not intended to be construed as such by the 

defendant. Finally, a larger implementation of consent teaching in schools would greatly help the 

 
419 SX]LH MLOOHU, PULPa FacLH (SXbOLVKHG LQ 2022, NLcN HHUQ BRRNV) 7 
420 HHOHQa KHQQHG\, EYH ZaV FUaPHG (SXbOLVKHG 1992, CKaWWR & WLQGXV LWG.) 112 
421 ScKRROV CRQVHQW PURMHcW <KWWSV://ZZZ.VcKRROVcRQVHQWSURMHcW.cRP/> 
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next generation of women to feel more confident in bringing their claims to court and hopefully 

drive down sexual offending rates in young men. At the end of her trial, Tessa sees how the 

formular for court proceedings is not applicable to cases of rape, that the evidence is not able to 

be delivered in a clean, logical package way the way the courts demand. Suzie Miller sums up 

WKLV QHHG IRU cKaQJH LQ WKH ILQaO OLQH RI PULPa FacLH, ´AOO I NQRZ LV WKaW VRPHZKHUH, VRPHWLPH, 
VRPHKRZ« SRPHWKLQJ KaV WR cKaQJHµ.  
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