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The Leicester Student Law Review (LSLR) was established nine years ago to provide a space for 
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proud of. From the successful launch of the ‘Let’s Review’ podcast in 2022, to the upcoming launch 
of the Law Gazette, a passion project of the talented Alice Messler, this special edition of the Law 
Review is another testament to the hard working and dedicated student body of the University of 
Leicester.  

This venture would not have been made possible without the support of our amazing faculty, 
namely, Dr. Nauman Reayat, Dr. Ewa Zelazna, and Dr. Sarah Fox. I am grateful to Kathryn 
Sandilands, Cemre Kadioglu Kumtepe and Mandeep Singh for their commitment to this special 
issue in volunteering their time to editing the submissions on top of their PhD studies.  
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DLVcOaLPeU 

This special issue includes the content provided by the authors who presented at the 2023 
Leicester Law School Postgraduate Research Conference. Editing has been limited to formatting 
and style adjustments. The publisher and conference organiser do not take responsibility for any 
claims, instructions, methods, or policies mentioned in the abstracts, and they maintain a neutral 
stance regarding any legal matters discussed. The authors of abstracts hold the right to their work, 
which can be submitted as a full paper to any subsequent publication.  
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AbRXW WKe CRQIeUeQce 

In March 2023, the University of Leicester Law School invited submissions for the University of 
LeLceVWeU LaZ ScKRRO·V PRVWJUadXaWe ReVeaUcK CRQIeUeQce, which took place in hybrid form at 
the University of Leicester (in-person) or remotely on Friday 23 June 2023.  

The conference aimed to provide an opportunity for postgraduate students to present their 
ongoing research, engage with new ideas, and connect with fellow researchers. The broad theme 
RI WKe cRQIeUeQce, ´LaZ LQ MRWLRQ: AdaSWLQJ WR a CKaQJLQJ WRUOdµ, is intended to reflect the 
wide range of research areas and perspectives fostered by Leicester Law School, including 
doctrinal, socio-legal, interdisciplinary, and theoretical approaches. Many responses were 
received for the call for abstracts from researchers with international backgrounds.  

The conference was held in three parallel sessions and one plenary session which were arranged 
according to the broad themes of Corporate Governance, Commercial Law, International Trade 
and EU Law, Intellectual Property and Digital Law, Health Law, Human Rights and 
International Law, and Gender Studies. This categorisation was implemented mainly for 
organizational purposes as most abstracts also fell under different themes and areas of research.  

The presenters were given the opportunity to present extended abstracts or full papers to be 
considered for the best paper prize to be published in this Special Issue. We thank all the 
researchers for becoming part of our community and congratulate them for sharing their research 
with rigour and passion.  
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organization; Prof Pablo Cortes, who presented his academic journey and recent working paper 
which was an inspiration to many researchers; Ms Teresa Rowe and Ms Shameela Mayet for 
their constant assistance and housekeeping; Mr Anthony Berry for his support in IT and privacy 
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publish their thesis after they are awarded their degrees. 
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provided feedback to the researchers.  
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Ke\QRWe SSeaNeU 

Prof Pablo Cortés has kindly accepted our invitation to speak at the conference as the keynote 
speaker. He talked about his academic journey with crucial takeaway notes which were helpful 
for PhD candidates and early career researchers. Here are the highliJKWV RI PURI CRUWpV· 
academic background, absent the compelling insights into the PhD experience which he shared 
during the conference. 

Prof Cortés holds a chair in Civil Justice at Leicester Law School, where he teaches and conducts 
research in the field of dispute resolution, civil procedure, and consumer law. He has been 
invited to speak at international conferences and expert meetings in over 20 different countries, 
including by the UN Commission for International Trade Law, the European Commission, and 
the European Parliament. He regularly serves as an independent adjudicator or arbitrator for 
various civil disputes, with a primary focus on aviation, water, and telecommunications cases. 
Additionally, he has worked as a consultant for numerous private and public organizations in the 
domains of dispute resolution and consumer law. He is a fellow of the National Centre for 
Technology and Dispute Resolutions at the University of Massachusetts and a founding member 
of the International Council for Online Dispute Resolution (ICODR). In 2012, he held the 
position of Gould Research Fellow at Stanford University. He serves as the co-editor of the 
journal Mediation - Theory and Practice and acts as the external examiner for the Alternative 
Dispute Resolution modules at University College London. His research centres around civil 
dispute resolution methods, with a particular focus on leveraging technology to resolve consumer 
disputes. He has secured funding from various institutions, including the European Commission, 
the European Parliament, and the Nuffield Foundation. He teaches Dispute Resolution, 
Analysing the English Legal System, and Civil Dispute Resolution Methods. 

Prof Cortés also generously shared parts of his most recent research on dark web dispute 
resolution, which attracted a great deal of interest from the audience. He explained what is meant 
by the dark web and why it has been used, the types of disputes that are generated on these 
platforms and the extra-judicial method of dispute resolution that takes place between dark web 
users. We are grateful for an early insight into this thought-provoking research and eagerly await 
the publication of the full paper. We are pleased to present the working abstract of the paper: 

Abstract  

This paper seeks to unravel how participants in the marketplaces of the Dark Web have 
access to dispute avoidance tools and dispute resolution systems designed to minimise 
and settle disputes arising from illicit transactions. A growing number of individuals go 
the Dark Web marketplaces to carry out mostly illegal activities, which range from the 
purchase of illegal drugs and prescription medications to the purchase of ransomware 
and weapons. Payments typically take place via an escrow system that holds the 
cryptocurrency paid by anonymous buyers to anonymous sellers until the buyers confirm 
their satisfaction with the transaction. When buyers are not satisfied and cannot settle 
their complaint directly with the seller, they can start a dispute whereby typically an 
independent adjudicator freezes the payment in the escrow and considers the evidence 
provided by the parties and determines the outcome of the dispute. The paper examines 
the dispute avoidance and resolution tools that seek to enhance trust in anonymous peer 
to peer illicit transactions, and it argues that these tools are resulting in the organic growth 
of a civil justice ecosystem that enables the success of the marketplaces of the Dark Web. 
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WLQQeU RI WKe BeVW PaSeU PUL]e 
A CULWLTXe RI WKe LeJaO FUaPeZRUN ReOaWLQJ WR HaWe SSeecK LQ SUL LaQNa LQ WKe DLJLWaO EUa 

CKaPaWK FeUQaQdR* 

AbVWUacW  

WebVLWeV, bORJV, VRcLaO PedLa SOaWIRUPV, aQd JRVVLS cKaQQeOV KaYe e[SaQded aOO WKe OLPLWaWLRQV 
e[SeULeQced b\ WUadLWLRQaO SULQW aQd eOecWURQLc PedLa LQ WKe PRdeUQ ZRUOd. DeVSLWe WKe IacW WKaW 
SUeVeQWO\ LQIRUPaWLRQ cRPPXQLcaWLRQ WecKQRORJ\ KaV deYeORSed WR aQ XQLPaJLQabOe e[WeQW, WKe 
baVLc SULQcLSOeV RI OaZ UeOaWLQJ WR KaWe VSeecK UePaLQ WKe VaPe. BaVed RQ WKe abRYe SaUadR[, WKLV 
SaSeU aQaO\VeV ZKeWKeU WKe SUeVeQW OeJaO V\VWeP LQ SUL LaQNa cRQceUQLQJ KaWe VSeecK cRXOd PeeW 
WKe QeZ cKaOOeQJeV LQ WKe dLJLWaO eUa aQd e[SORUe WKe Qeed IRU UeIRUPV LQ WKe OaZ UeOaWLQJ WR KaWe 
VSeecK LQ SUL LaQNa LQ RUdeU WR PeeW WKe QeZ cKaOOeQJeV LQ WKe dLJLWaO PedLa cRQWe[W. IQ 
cRQcOXVLRQ, LW LV RbVeUYed WKaW WKeUe LV a Qeed WR LQWURdXce QeceVVaU\ UeIRUPV WR VaIeJXaUd WKe 
ULJKWV RI WKe SXbOLc. 

I. IQWURdXcWLRQ 

FUeedRP RI VSeecK aQd e[SUeVVLRQ LQcOXdLQJ SXbOLcaWLRQ aUe IXQdaPeQWaO ULJKWV eQVKULQed LQ WKe 
CRQVWLWXWLRQ RI WKe ReSXbOLc RI SUL LaQNa. HRZeYeU, VXcK IXQdaPeQWaO ULJKWV aUe QRW abVROXWe 
aQd aUe VXbMecW WR UeVWULcWLRQV SUeVcULbed b\ OaZ LQ WKe LQWeUeVW RI LQWeU aOLa QaWLRQaO VecXULW\, UacLaO 
aQd UeOLJLRXV KaUPRQ\, cRQWePSW RI cRXUW, RU LQcLWePeQW WR aQ RIIeQce. ´SUL LaQNa LV a PXOWL-
eWKQLc aQd PXOWL UeOLJLRXV cRXQWU\ ZKeUe a QXPbeU RI eWKQRUeOLJLRXV JURXSV KaYe beeQ cR-e[LVWLQJ 
IRU ceQWXULeV. BXW WKaW cR-e[LVWeQce KaV QRW aOZa\V beeQ ZLWKRXW VWUeVV, WeQVLRQ aQd VRPeWLPeV 
YLROeQce.µ1 DXe WR WKe PXOWL-eWKQLc, PXOWL-UacLaO, aQd PXOWL-UeOLJLRXV VRcLaO VWUXcWXUe RI SUL LaQNaQ 
VRcLeW\, SXbOLcaWLRQ RI SULQW aQd aXdLR/YLVXaO PaWeULaO WR RIIeQd RWKeU cRPPXQLWLeV LV QRW aQ 
XQcRPPRQ RccXUUeQce. HeQce, KaWe VSeecK LV a VLJQLILcaQW OLPLWaWLRQ WR IUeedRP RI VSeecK aQd 
e[SUeVVLRQ.  

TKe WeUP ´KaWe VSeecKµ KaV beeQ deILQed aV ´VSeecK WKaW caUULeV QR PeaQLQJ RWKeU WKaQ WKe 
e[SUeVVLRQ RI KaWUed IRU VRPe JURXS, VXcK aV a SaUWLcXOaU Uace, eVSecLaOO\ LQ cLUcXPVWaQceV LQ 
ZKLcK WKe cRPPXQLcaWLRQ LV OLNeO\ WR SURYRNe YLROeQceµ.2 IQ WKe SUeVeQW-da\ cRQWe[W cRQWeQW 
VKaULQJ RQ dLJLWaO SOaWIRUPV SOa\V a YLWaO UROe aQd LW LV RbVeUYed WKaW RQOLQe SOaWIRUPV KaYe deILQed 
´KaWe VSeecKµ dLIIeUeQWO\. WeOO-NQRZQ aXdLR-YLVXaO cRQWeQW VKaULQJ RQOLQe SOaWIRUP GRRJOe-
YRXTXbe KaV deILQed KaWe VSeecK aV ´cRQWeQW SURPRWLQJ YLROeQce RU KaWUed aJaLQVW LQdLYLdXaOV 
RU JURXSV baVed RQ aQ\ RI WKe IROORZLQJ aWWULbXWeV: AJe, CaVWe, DLVabLOLW\, EWKQLcLW\, GeQdeU 
IdeQWLW\ aQd E[SUeVVLRQ, NaWLRQaOLW\, Race, IPPLJUaWLRQ SWaWXV, ReOLJLRQ, Se[/GeQdeU, Se[XaO 
OULeQWaWLRQ, VLcWLPV RI a PaMRU YLROeQW eYeQW aQd WKeLU NLQ, VeWeUaQ SWaWXVµ.3  TKe VRcLaO PedLa 
SOaWIRUP ´FacebRRNµ KaV deILQed KaWe VSeecK aV ´a dLUecW aWWacN aJaLQVW SeRSOe ² UaWKeU WKaQ 
cRQceSWV RU LQVWLWXWLRQV ² RQ WKe baVLV RI ZKaW Ze caOO SURWecWed cKaUacWeULVWLcV: Uace, eWKQLcLW\, 

 
* LL.B., LL.M., AWWRUQe\-aW-LaZ, NPcIeUQaQdR@JPaLO.cRP, FacXOW\ RI LaZ, UQLYeUVLW\ RI CRORPbR, SUL LaQNa.  
1 SaVaQNa PeUeUa, ¶TKe eWKQLc cRQIOLcW LQ SUL LaQNa: A HLVWRULcaO aQd SRcLRSROLWLcaO RXWOLQe· (WRUOd BaQN, FebUXaU\ 
2001) 
<KWWSV://dRcXPeQWV1.ZRUOdbaQN.RUJ/cXUaWed/eQ/727811468302711738/SdI/677060WP00PUBL0LR0SROLWLcaO0OXWO
LQe.SdI> acceVVed 21 AXJXVW 2023.  
2 BU\aQ A GaUQeU, BOacN'V LaZ DLcWLRQaU\ (10WK edQ, TKRPVRQ ReXWeUV 2004) 1618 . 
3 GRRJOe, ¶HaWe SSeecK PROLc\· (YRXTXbe PROLcLeV, 05 JXQe 2019) 
<KWWSV://VXSSRUW.JRRJOe.cRP/\RXWXbe/aQVZeU/2801939?KO=eQ#> acceVVed 21 AXJXVW 2023. 
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QaWLRQaO RULJLQ, dLVabLOLW\, UeOLJLRXV aIILOLaWLRQ, caVWe, Ve[XaO RULeQWaWLRQ, Ve[, JeQdeU LdeQWLW\ aQd 
VeULRXV dLVeaVe.µ4  

UQOLNe LQ WKe SaVW ZKeQ PaVV cRPPXQLcaWLRQ ZaV OLPLWed WR SULQW aQd eOecWURQLc PedLa, LQ WKe 
PRdeUQ dLJLWaO eUa ZebVLWeV, bORJV, VRcLaO PedLa SOaWIRUPV, aQd JRVVLS cKaQQeOV KaYe e[SaQded 
aOO WKe OLPLWaWLRQV e[SeULeQced b\ WUadLWLRQaO SULQW aQd eOecWURQLc PedLa. SRcLaO PedLa KaV 
UeacKed a OeYeO ZKeUe LW KaV becRPe a SOaWIRUP WR JaWKeU SeRSOe eYeQ WR RYeUWKURZ OeJaOO\ 
aSSRLQWed JRYeUQPeQWV. DXe WR WKe dLJLWaOL]aWLRQ RI PedLa, LQIRUPaWLRQ cRPPXQLcaWLRQ KaV 
accUXed QeZ dLPeQVLRQV aQd b\ a VLPSOe SUeVV RI a bXWWRQ, a SeUVRQ cRXOd dLVWULbXWe KaWe VSeecK 
PaWeULaO, ZKeWKeU LW LV RUaO RU ZULWWeQ WR WKe eQWLUe ZRUOd LQ WKe bOLQN RI aQ e\e. HRZeYeU, WKe 
SUeVeQW OeJaO IUaPeZRUN LQ SUL LaQNa WR cRPbaW KaWe VSeecK KaV QRW aQWLcLSaWed WKe VSecLaO LVVXeV 
SUeVeQWed b\ WKe PRdeUQ dLJLWaOL]aWLRQ RI PaVV PedLa.  

OQe RI WKe SULPaU\ RbVWacOeV LQ addUeVVLQJ WKe dLVWULbXWLRQ RI KaWe VSeecK PaWeULaO RQ WKe 
IQWeUQeW LV WKe SUeVeQce RI PaQ\ WecKQLcaO OLPLWaWLRQV UaQJLQJ IURP IacWRUV VXcK aV WKe VSeed aW 
ZKLcK cRQWeQW Pa\ be dLVVePLQaWed, WKe YaULeW\ RI RQOLQe SOaWIRUPV aQd OaQJXaJeV WKaW Pa\ be 
LQYROYed LQ aQd WKe cRPSOe[ PaQQeU RI XVeU LQWeUacWLRQV ZLWKLQ WKeVe SOaWIRUPV. FXUWKeU, WKe 
abVeQce RI a deILQLWe aQd XQaPbLJXRXV LQWeUSUeWaWLRQ RI WKe WeUP ´KaWe VSeecKµ KaV aOVR SRVed 
a VLJQLILcaQW cKaOOeQJe LQ eIIecWLYeO\ cXUWaLOLQJ WKe SXbOLcaWLRQ RI VXcK KaUPIXO PaWeULaO RQ WKe 
LQWeUQeW aQd RWKeU RQOLQe VRcLaO PedLa SOaWIRUPV. AddLWLRQaOO\, WKe OacN RI a SURSeU deILQLWLRQ RI 
WKe WeUP ´KaWe VSeecKµ cUeaWeV a PaMRU WKUeaW WR WKe dePRcUaWLc ULJKWV RI WKe SeRSOe aV WKe SUL 
LaQNaQ GRYeUQPeQW LQ SRZeU cRXOd XVe ZLde VWaWXWRU\ SURYLVLRQV WR OLPLW WKe IUeedRP RI VSeecK 
aQd e[SUeVVLRQ IacLOLWaWed b\ WKe PRdeUQ RQOLQe PedLa SOaWIRUPV WR cULWLcLVe acWLRQV RI WKe 
GRYeUQPeQW. 

IQ OLJKW RI WKe abRYe SaUadR[, WKLV SaSeU aQaO\VeV ZKeWKeU WKe SUeVeQW OeJaO V\VWeP LQ SUL LaQNa 
cRQceUQLQJ KaWe VSeecK cRXOd PeeW WKe QeZ cKaOOeQJeV LQ WKe dLJLWaO eUa aQd e[SORUe WKe Qeed 
IRU UeIRUPV LQ WKe OaZ LQ SUL LaQNa UeOaWLQJ WR KaWe VSeecK LQ RUdeU WR PeeW WKe QeZ cKaOOeQJeV 
LQ WKe dLJLWaO PedLa cRQWe[W. TKe PeWKRdRORJ\ IROORZed LQ WKLV UeVeaUcK LQYROYeV a cULWLcaO aQaO\VLV 
RI WKe LQIRUPaWLRQ JaWKeUed WKURXJK SULPaU\ VRXUceV aQd VecRQdaU\ VRXUceV WR LdeQWLI\ WKe JaS 
beWZeeQ WKe SUeVeQW OeJaO SURYLVLRQV WR ILJKW KaWe VSeecK LQ WKe ZaNe RI dLJLWaO WUaQVIRUPaWLRQ LQ 
WKe ILeOd RI LQIRUPaWLRQ cRPPXQLcaWLRQ. IQ WKLV UeVeaUcK SaSeU, aQ e[WeQVLYe e[aPLQaWLRQ RI 
SXbOLVKed PaWeULaOV acURVV YaULRXV dLJLWaO aQd RWKeU VRcLaO PedLa SOaWIRUPV KaV beeQ cRQdXcWed. 
TR eIIecWLYeO\ LOOXVWUaWe WKe cROOecWed daWa, VcUeeQVKRWV aQd LPaJeV KaYe beeQ LQcRUSRUaWed aV 
VXSSRUWLQJ eYLdeQce XSRQ dXe acNQRZOedJePeQW RI WKe VRXUce. TKe e[aPLQaWLRQ RI aSSURacKeV 
WaNeQ b\ RWKeU MXULVdLcWLRQV, eVSecLaOO\, SRXWK AIULca, AXVWUaOLa aQd WKe UQLWed KLQJdRP KaYe 
beeQ XVed IRU cRPSaUaWLYe SXUSRVeV. IQ WKLV SaSeU, WKe aQaO\WLcaO OeQV IROORZed ZLOO be cRQILQed 
WR a ULJKWV-baVed aSSURacK ZKLcK KLJKOLJKWV KRZ ULJKW WR IUee VSeecK aQd e[SUeVVLRQ Qeed WR be 
cXUWaLOed WR SURWecW WKe LQWeUeVW RI WKe OaUJeU cRPPXQLW\ aQd LQ ceUWaLQ aVSecWV eTXaOLW\ dLPeQVLRQ 
ZLOO aOVR be bURXJKW LQWR WKe aQaO\VLV RI IUeedRP RI VSeecK.  

TKe aQaO\VLV RI WKLV SaSeU LV dLVWULbXWed aPRQJ IRXU VecWLRQV. SecWLRQ I SURYLdeV a JeQeUaO 
LQWURdXcWLRQ WR WKe eQWLUe VXbMecW PaWWeU. SecWLRQ II dLVcXVVeV WKe SUeVeQW OeJaO UeJLPe cRQceUQLQJ 
IUeedRP RI VSeecK aQd e[SUeVVLRQ aQd KaWe VSeecK. IQ WKLV SecWLRQ, WKe LPSRUWaQce RI IUeedRP 

 
4 MeWa, ¶HaWe VSeecK· (FacebRRN CRPPXQLW\ SWaQdaUdV, 22 AXJXVW 2023) <KWWSV://WUaQVSaUeQc\.Ib.cRP/eQ-
Jb/SROLcLeV/cRPPXQLW\-VWaQdaUdV/KaWe-VSeecK/> acceVVed 22 AXJXVW 2023. FacebRRN LV aQ APeULcaQ RQOLQe VRcLaO 
QeWZRUN VeUYLce WKaW LV SaUW RI WKe cRPSaQ\ MeWa POaWIRUPV. FacebRRN ZaV IRXQded LQ 2004 b\ MaUN ZXcNeUbeUJ, 
EdXaUdR SaYeULQ, DXVWLQ MRVNRYLW], aQd CKULV HXJKeV, aOO RI ZKRP ZeUe VWXdeQWV aW HaUYaUd UQLYeUVLW\. FacebRRN 
becaPe WKe OaUJeVW VRcLaO QeWZRUN LQ WKe ZRUOd, ZLWK QeaUO\ WKUee bLOOLRQ XVeUV aV RI 2021, aQd abRXW KaOI WKaW QXPbeU 
ZaV XVLQJ FacebRRN eYeU\ da\. TKe cRPSaQ\·V KeadTXaUWeUV aUe LQ MeQOR PaUN, CaOLIRUQLa. ¶FacebRRN· (BULWaQQLca) 
<KWWSV://ZZZ.bULWaQQLca.cRP/WRSLc/FacebRRN> acceVVed 22 AXJXVW 2023. 
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RI SSeecK aQd e[SUeVVLRQ LQ a dePRcUaWLc VRcLeW\ KaV beeQ KLJKOLJKWed WR dePRQVWUaWe WKe daQJeU 
RI KLJK-OeYeO ceQVRUVKLS. HRZeYeU, VLPXOWaQeRXVO\ LW KaV beeQ aUJXed WKaW IUeedRP RI VSeecK 
aQd e[SUeVVLRQ LV QRW aQ abVROXWe ULJKW aQd RQe RI WKe VLJQLILcaQW OLPLWaWLRQV WR WKe VaLd ULJKW LV 
KaWe VSeecK. SecWLRQ III LQYeVWLJaWeV VSecLaO cKaOOeQJeV SUeVeQWed dXe WR WKe dLJLWaOLVaWLRQ RI 
LQIRUPaWLRQ cRPPXQLcaWLRQ. TKe cRQcOXdLQJ SecWLRQ VI dLVcXVVeV WKe Za\ IRUZaUd aQd WKe 
LPSRUWaQce RI OaZ UeIRUPV WR PeeW WKe QeZ cKaOOeQJeV LQ WKe dLJLWaO eUa. 

IQ cRQcOXVLRQ, LW LV RbVeUYed WKaW SUeVeQW OeJaO SURYLVLRQV SeUWaLQLQJ WR addUeVVLQJ KaWe VSeecK 
KaYe LQKeUeQW OLPLWaWLRQV LQ WKe dLJLWaO eUa aQd WKeUe LV a Qeed WR LQWURdXce QeceVVaU\ UeIRUPV WR 
WKe SUeVeQW OeJaO VWUXcWXUe cRQceUQLQJ KaWe VSeecK WR VaIeJXaUd WKe ULJKWV RI WKe SXbOLc aW OaUJe. 

II. A bULeI RYeUYLeZ RI WKe SUeVeQW OeJaO UeJLPe LQ UeVSecW RI WKe OaZ UeOaWLQJ WR IUeedRP RI 
e[SUeVVLRQ aQd KaWe VSeecK LQ SUL LaQNa 

WKeQ addUeVVLQJ WKe LVVXe RI cRPbaWLQJ KaWe VSeecK, VeYeUaO cKaOOeQJeV ePeUJe. TKe 
LPSOePeQWaWLRQ RI PeaVXUeV WR UeVWULcW KaWe VSeecK, ZKeWKeU WKURXJK OeJaO PecKaQLVPV RU VeOI-
UeJXOaWLRQ, Pa\ SRWeQWLaOO\ eQcURacK XSRQ WKe IXQdaPeQWaO ULJKW WR IUeedRP RI VSeecK aQd 
e[SUeVVLRQ LQcOXdLQJ SXbOLcaWLRQ. TKeUeIRUe, aQ aVVeVVPeQW RI WKe SUeVeQW OeJaO UeJLPe WR eQVXUe 
IUee VSeecK LV eVVeQWLaO. FUeedRP RI VSeecK aQd e[SUeVVLRQ LV aQ LQWeUQaWLRQaOO\ UecRJQLVed 
KXPaQ ULJKW. UQLYeUVaO DecOaUaWLRQ RQ HXPaQ RLJKWV5 KaV beeQ UaWLILed b\ SUL LaQNa  aQd  AUWLcOe 
19 RI WKe VaPe UeadV WKaW ´EYeU\RQe KaV WKe ULJKW WR IUeedRP RI RSLQLRQ aQd e[SUeVVLRQ; WKLV 
ULJKW LQcOXdeV IUeedRP WR KROd RSLQLRQV ZLWKRXW LQWeUIeUeQce aQd WR VeeN, UeceLYe aQd LPSaUW 
LQIRUPaWLRQ aQd LdeaV WKURXJK aQ\ PedLa aQd UeJaUdOeVV RI IURQWLeUV.µ6 FXUWKeU, WKe VaLd ULJKW LV 
eQVKULQed LQ WKe IQWeUQaWLRQaO CRYeQaQW RQ CLYLO aQd PROLWLcaO RLJKWV (ICCPR).7 IQ addLWLRQ, 
IUeedRP RI VSeecK aQd e[SUeVVLRQ KaV beeQ LQcOXded LQ dRPeVWLc OaZV RI PaQ\ cRXQWULeV. TR 
PeQWLRQ a IeZ, WKe FLUVW APeQdPeQW WR WKe U.S. CRQVWLWXWLRQ SURKLbLWV CRQJUeVV IURP PaNLQJ 
aQ\ OaZ WKaW abULdJeV WKe IUeedRP RI VSeecK RU WKe SUeVV.8 AUWLcOe 10 RI WKe EXURSeaQ CRQYeQWLRQ 
RQ HXPaQ RLJKWV SURYLdeV WKaW ´EYeU\RQe KaV WKe ULJKW WR IUeedRP RI e[SUeVVLRQ.µ9 AUWLcOe 9 RI 
WKe AIULcaQ CKaUWeU RQ HXPaQ aQd PeRSOeV· RLJKWV (WKe ´AIULcaQ CKaUWeUµ) cRQWaLQV SURYLVLRQV 
WR SURWecW IUeedRP RI e[SUeVVLRQ aQd IUeedRP RI LQIRUPaWLRQ.10 HeQce, LW LV YeU\ cOeaU WKaW 
JORbaOO\ IUeedRP RI VSeecK aQd e[SUeVVLRQ LV a ZeOO-eVWabOLVKed KXPaQ ULJKW.  

TKe IUeedRP RI VSeecK aQd e[SUeVVLRQ LQcOXdLQJ SXbOLcaWLRQ LV a IXQdaPeQWaO ULJKW JXaUaQWeed 
WR eYeU\ cLWL]eQ XQdeU WKe CRQVWLWXWLRQ RI WKe DePRcUaWLc SRcLaOLVW ReSXbOLc RI SUL LaQNa (1978) 
(KeUeLQaIWeU UeIeUUed WR aV ´WKe CRQVWLWXWLRQ RI SUL LaQNaµ).11 B\ WKe NLQeWeeQWK APeQdPeQW WR 
WKe CRQVWLWXWLRQ RI SUL LaQNa,12 ULJKW RI acceVV WR aQ\ LQIRUPaWLRQ LQWeU aOLa KeOd b\ WKe SWaWe, a 
MLQLVWU\ RU aQ\ GRYeUQPeQW DeSaUWPeQW RU aQ\ VWaWXWRU\ bRd\ eVWabOLVKed RU cUeaWed XQdeU aQ\ 
OaZ KaV beeQ UecRJQLVed aV a IXQdaPeQWaO ULJKW LQ RUdeU WR IXUWKeU VWUeQJWKeQ WKe IUeedRP RI 

 
5 UQLYeUVaO DecOaUaWLRQ RQ HXPaQ RLJKWV (adRSWed 10 DecePbeU 1948) 217 A(III) (UDHR), AUWLcOe 19. 
6 LbLd. 
7 IQWeUQaWLRQaO CRYeQaQW RQ CLYLO aQd PROLWLcaO RLJKWV (adRSWed 16 DecePbeU 1966, eQWeUed LQWR IRUce 23 MaUcK 
1976) 999 UNTS 171 (ICCPR), AUWLcOe 19. 
8 B\ WKe FRXUWeeQWK APeQdPeQW WR WKe U.S. CRQVWLWXWLRQ WKe VaLd SURKLbLWLRQ ZaV e[WeQded WR WKe SWaWeV. HRZeYeU, 
WKe U.S. SXSUePe CRXUW LQ RRWK Y. UQLWed SWaWeV, 354 US 476 (1956) KaV KeOd WKaW IUeedRP RI e[SUeVVLRQ LV QRW 
abVROXWe. 
9 CRQYeQWLRQ IRU WKe PURWecWLRQ RI HXPaQ RLJKWV aQd FXQdaPeQWaO FUeedRPV (EXURSeaQ CRQYeQWLRQ RQ HXPaQ 
RLJKWV, aV aPeQded) (ECHR) (eQWU\ LQWR IRUce 3 SeSUePbeU 1953) 213 UNTS 211,  AUWLcOe 10. 
10 AIULcaQ CKaUWeU RQ HXPaQ aQd PeRSOeV· RLJKWV (adRSWed 27 JXQe 1981, eQWeUed LQWR IRUce 21 OcWRbeU 1986) 
(1982) 21 ILM 58 (AIULcaQ CKaUWeU), AUWLcOe 9. TKLV aUWLcOe UeadV: ´1. EYeU\ LQdLYLdXaO VKaOO KaYe WKe ULJKW WR UeceLYe 
LQIRUPaWLRQ. 2. EYeU\ LQdLYLdXaO VKaOO KaYe WKe ULJKW WR e[SUeVV aQd dLVVePLQaWe KLV RSLQLRQV ZLWKLQ WKe OaZ.µ 
11 CRQVWLWXWLRQ RI WKe DePRcUaWLc SRcLaOLVW ReSXbOLc RI SUL LaQNa (1978), AUWLcOe 14(1)(a). 
12 LbLd, AUWLcOe 14A LQWURdXced b\ WKe NLQeWeeQWK APeQdPeQW.  
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VSeecK aQd e[SUeVVLRQ aV WKe VaLd ULJKWV aUe LQWeUdeSeQdeQW.13 IW LV LQWeUeVWLQJ WR QRWe WKaW LQ 
IRUeLJQ MXULVdLcWLRQV WKe UaWLRQaOe IRU SURWecWLQJ WKe IUeedRP RI VSeecK aQd e[SUeVVLRQ KaV beeQ 
eORTXeQWO\ e[SOaLQed LQ PaQ\ decLded caVeV. JXVWLce BUaQdLeV LQ WKLWQe\ Y. CaOLIRUQLa, LQWeU aOLa 
RbVeUYed WKaW ´(...)IUeedRP WR WKLQN aV \RX ZLOO aQd WR VSeaN aV \RX WKLQN aUe PeaQV LQdLVSeQVabOe 
WR WKe dLVcRYeU\ aQd VSUead RI SROLWLcaO WUXWK; WKaW, ZLWKRXW IUee VSeecK aQd aVVePbO\, dLVcXVVLRQ 
ZRXOd be IXWLOe(«)µ.14 SLPLOaUO\, SUL LaQNaQ cRXUWV KaYe JLYeQ a ZLde LQWeUSUeWaWLRQ WR ´VSeecK 
aQd e[SUeVVLRQµ aQd KaYe KeOd WKaW LW e[WeQdV WR IRUPV RI e[SUeVVLRQ RWKeU WKaQ RUaO RU YeUbaO 
VXcK aV dLVSOa\ RI SOacaUdV, SLcNeWLQJ, WKe ZeaULQJ RI bOacN aUPbaQdV, dLVSOa\ RI aQ\ IOaJ, 
dUXPPLQJ, cOaSSLQJ aQd RWKeU VRXQdV, KRZeYeU XQPXVLcaO RU dLVcRUdaQW caQ be UeJaUded aV 
´VSeecK aQd e[SUeVVLRQµ.15  

UQdeU WKe CRQVWLWXWLRQ RI SUL LaQNa, WKe PaWWeUV UeOaWLQJ WR IXQdaPeQWaO ULJKWV IaOO XQdeU WKe 
e[cOXVLYe MXULVdLcWLRQ RI WKe SXSUePe CRXUW,16 WKe KLJKeVW aQd ILQaO VXSeULRU CRXUW RI UecRUd LQ 
WKe ReSXbOLc.17 HeQce, a VeULeV RI MXdJPeQWV deOLYeUed b\ WKe SXSUePe CRXUW RI WKe ReSXbOLc KaV 
e[SaQded aQd dePaUcaWed WKe bRXQdaULeV RI WKe IUeedRP RI VSeecK aQd e[SUeVVLRQ XQdeU WKe 
SUL LaQNaQ OeJaO V\VWeP. TKe SXSUePe CRXUW KaV KeOd WKaW IUeedRP RI VSeecK aQd e[SUeVVLRQ 
QeceVVaULO\ LQcOXdeV WKe IUeedRP WR LPSaUW NQRZOedJe, dLVVePLQaWe NQRZOedJe aQd SURSaJaWe 
LdeaV.18 WKLOVW RbVeUYLQJ WKaW adXOW edXcaWLRQ ZKLcK LQcOXded a dLVcXVVLRQ RI SXSUePe CRXUW 
decLVLRQV RQ IXQdaPeQWaO ULJKWV LV a SeUIecWO\ OeJLWLPaWe WRSLc RI dLVcXVVLRQ, WKe SXSUePe CRXUW 
LQ WKe VaLd caVe KeOd IXUWKeU WKaW ´NQRZOedJeµ LV QRW cRQILQed WR aQ\ SaUWLcXOaU bUaQcK RI 
OeaUQLQJ.19 HeQce, LW LV YeU\ cOeaU WKaW LQ IUeedRP RI VSeecK aQd e[SUeVVLRQ cRQWe[W, NQRZOedJe 
cRXOd LQcOXde YaULeW\ RI VXbMecWV LQWeU aOLa LQcOXdLQJ Ve[ edXcaWLRQ, SROLWLcaO YLeZV, UeOLJLRXV 
WeacKLQJV, aQd KLVWRU\.  

IQ WKe cRQWe[W RI WUadLWLRQaO PedLa, WKe SXSUePe CRXUW KaV RbVeUYed WKaW ´VXSSUeVVLQJ IUeedRP 
RI VSeecK aQd e[SUeVVLRQ, LQcOXdLQJ SXbOLcaWLRQ, ZKeWKeU b\ SUeYeQWLQJ a QeZVSaSeU beLQJ 
SXbOLVKed RU RWKeUZLVe, ZRXOd be JUaYeU LI PRWLYaWed eLWKeU b\ a deVLUe WR beQeILW a ULYaO RU b\ 
SROLWLcaO aQWaJRQLVPµ.20 TKe LPSRUWaQce RI IUeedRP RI VSeecK aQd e[SUeVVLRQ LQ WKe cRQWe[W RI 
UeSUeVeQWaWLYe dePRcUac\ KaV beeQ ZeOO UecRJQLVed b\ WKe SXSUePe CRXUW LQ PaQ\ RccaVLRQV 
aQd KaV RbVeUYed WKaW IUeedRP RI WKRXJKW aQd e[SUeVVLRQ LV aQ LQdLVSeQVabOe cRQdLWLRQ LI SUL 
LaQNa LV WR be PRUe WKaQ a QRPLQaOO\ UeSUeVeQWaWLYe dePRcUac\.21 TR PaNe aQ LQIRUPed aQd 
edXcaWed decLVLRQ LQ cKRRVLQJ KLV eOecWed UeSUeVeQWaWLYe, LQ decLdLQJ WR YRWe IRU RQe JURXS RI 
SeUVRQV UaWKeU WKaQ aQRWKeU, a YRWeU PXVW QeceVVaULO\ KaYe WKe RSSRUWXQLW\ RI beLQJ LQIRUPed 
aQd edXcaWed abRXW SURSRVed SROLcLeV.22  

IQ WKe caVe RI FeUQaQdR Y. SUL LaQNa BURadcaVWLQJ CRUSRUaWLRQ, WKe SXSUePe CRXUW KaV KeOd 
WKaW WKe IUeedRP RI VSeecK caQ eYeQ LQcOXde a SaUWLcLSaWRU\ OLVWeQeU·V ULJKW.23  IQ WKe VaLd caVe, WKe 

 
13 EQYLURQPeQWaO FRXQdaWLRQ LLPLWed Y. UUbaQ DeYeORSPeQW AXWKRULW\ RI SUL LaQNa aQd RWKeUV [2009] 1 SUL L.R. 
123, SeU SaUaWK N. SLOYa, C. J. ´WKe IUeedRP RI VSeecK aQd e[SUeVVLRQ LQcOXdLQJ SXbOLcaWLRQ JXaUaQWeed b\ AUWLcOe 
14(O)(a), WR be PeaQLQJIXO aQd eIIecWLYe VKRXOd caUU\ ZLWKLQ LWV VcRSe aQ LPSOLcLW ULJKW RI a SeUVRQ WR VecXUe UeOeYaQW 
LQIRUPaWLRQ IURP a SXbOLc aXWKRULW\ LQ UeVSecW RI a PaWWeU WKaW VKRXOd be LQ WKe SXbOLc dRPaLQ.µ 
14 274 U.S. 357 (1927).  
15 APaUaWXQJa Y. SLULPaO aQd RWKeUV [1993] 1 SUL L.R. 264 (JaQa GKRVa caVe).  
16 CRQVWLWXWLRQ RI SUL LaQNa (Q 11) AUWLcOe 17 Uead WRJeWKeU ZLWK AUWLcOe 126. 
17 LbLd AUWLcOe 118. 
18 WaQLJaVXUL\a Y. S. I. PeLULV SC(FR) 199/87, decLded RQ 22.08.1988. 
19 LbLd. 
20 DeVKaSUL\a Y. MXQLcLSaO CRXQcLO, NXZaUa EOL\a [1995] 1 SUL L. R. 362 aW 370. 
21 JaQa GKRVKa CaVe (Q 15) 271. See aOVR KaUXQaWKLOaNa aQd aQRWKeU Y. Da\aQaQda DLVVaQa\aNe, CRPPLVVLRQeU RI 
EOecWLRQV aQd RWKeUV (CaVe NR.  1) [1999] 1 SUL L.R. 157 aW 174. 
22 CKaQQa PeLULV Y AWWRUQe\ GeQeUaO [1994] 1 SUL L.R. 1. 
23 [1996] 1 SUL L.R. 157. 
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SWaWe-RZQed UadLR VWaWLRQ abUXSWO\ VWRSSed WKe bURadcaVW RI a QRQ-IRUPaO edXcaWLRQ SURJUaPPe 
deaOLQJ ZLWK a ZLde UaQJe RI WRSLcV, VXcK aV KXPaQ ULJKWV, eWKQLcLW\, VRcLRORJ\, SROLWLcV, cXUUeQW 
aIIaLUV eWc. aQd OaWeU dLVcRQWLQXed WKe VaPe RQ WKe baVLV WKaW VRPe RI WKe YLeZV e[SUeVVed dXULQJ 
WKe SURJUaPPe KaYe cULWLcLVed WKe GRYeUQPeQW. TKe PeWLWLRQeU, ZKR cRPSOaLQed WR WKe 
SXSUePe CRXUW, ZaV a UeJXOaU OLVWeQeU. IQ WKe OaQdPaUN MXdJePeQW WKe SXSUePe CRXUW ZKLOVW 
RbVeUYLQJ WKaW WKe bURadcaVWLQJ PedLa b\ LWV YeU\ QaWXUe LV dLIIeUeQW IURP WKe SUeVV aV aLUZaYeV 
aUe SXbOLc SURSeUW\ KeOd WKaW LW LV WKe RbOLJaWLRQ RI WKe SWaWe WR eQVXUe WKaW aLUZaYeV aUe XVed IRU 
WKe SXbOLc JRRd aQd IUeedRP RI VSeecK aQd e[SUeVVLRQ cRQVLVWV SULPaULO\ QRW RQO\ LQ WKe OLbeUW\ 
RI WKe cLWL]eQ WR VSeaN aQd ZULWe ZKaW Ke cKRRVeV bXW LQ WKe OLbeUW\ RI WKe SXbOLc WR KeaU aQd Uead, 
ZKaW LW QeedV.  

TKe ORQJ OLQe RI decLVLRQV deOLYeUed b\ WKe SXSUePe CRXUW KaV dePRQVWUaWed WKaW IUeedRP RI 
VSeecK aQd e[SUeVVLRQ, LQcOXdLQJ SXbOLcaWLRQ LV QRW WR be LQWeUSUeWed QaUURZO\ aQd LW e[WeQdV WR 
aQd LQcOXdeV LPSOLed JXaUaQWeeV QeceVVaU\ WR PaNe WKe e[SUeVV JXaUaQWeeV IXOO\ PeaQLQJIXO aQd 
eIIecWLYe. HeQce, WR eQKaQce WKe dePRcUaWLc ULJKWV RI WKe cLWL]eQV WKe SXSUePe CRXUW KaV KeOd 
WKaW cULWLcLVP RI WKe GRYeUQPeQW aQd SROLWLcaO SaUWLeV aQd SROLcLeV LV SeU Ve a SeUPLVVLbOe e[eUcLVe 
RI WKe IUeedRP RI VSeecK.24 FXUWKeU, LW KaV beeQ RbVeUYed WKaW WKe PRVW eIIecWLYe PaQQeU LQ ZKLcK 
a YRWeU Pa\ JLYe e[SUeVVLRQ WR KLV YLeZV, ZLWK PLQLPXP ULVN WR KLPVeOI aQd KLV IaPLO\ LV b\ VLOeQWO\ 
PaUNLQJ KLV baOORW SaSeU LQ WKe VecUec\ RI WKe SROOLQJ bRRWK aQd WKeUeIRUe, WKe VLOeQW aQd VecUeW 
e[SUeVVLRQ RI a cLWL]eQ'V SUeIeUeQce aV beWZeeQ RQe caQdLdaWe aQd aQRWKeU b\ caVWLQJ KLV YRWe LV 
QR OeVV aQ e[eUcLVe RI WKe IUeedRP RI VSeecK aQd e[SUeVVLRQ, WKaQ WKe PRVW eORTXeQW VSeecK 
IURP a SROLWLcaO SOaWIRUP.25 

HRZeYeU, LW KaV beeQ XQLYeUVaOO\ acceSWed WKaW WKe VaLd IUeedRP RI VSeecK aQd e[SUeVVLRQ LV QRW 
aQ abVROXWe ULJKW aQd Pa\ be cXUWaLOed XQdeU aSSURSULaWe cLUcXPVWaQceV.26 IQ WKe cRQWe[W RI 
UDHR LW KaV beeQ RbVeUYed WKaW ´AUWLcOe 19 LQcOXdeV WKe ULJKW WR ¶VeeN, UeceLYe, aQd LPSaUW 
LQIRUPaWLRQ aQd LdeaV WKURXJK aQ\ PedLa aQd UeJaUdOeVV RI IURQWLeUV.· AOWKRXJK LQdLYLdXaOV eQMR\ 
WKe VaPe ULJKWV RQOLQe aV RIIOLQe, VWaWeV aUe aOVR ceQVRULQJ, aQd VRPeWLPeV cULPLQaOL]LQJ, a ZLde 
UaQJe RI RQOLQe cRQWeQW YLa YaJXe RU aPbLJXRXV OaZV SURKLbLWLQJ ¶e[WUePLVP·, ¶bOaVSKeP\·, 
¶deIaPaWLRQ·, ¶RIIeQVLYe· OaQJXaJe, ¶IaOVe QeZV· aQd ¶SURSaJaQda·.µ27 IQ WeUPV RI AUWLcOe 15(2) RI 
WKe CRQVWLWXWLRQ RI SUL LaQNa IUeedRP RI VSeecK aQd e[SUeVVLRQ Pa\ be UeVWULcWed LQ WKe LQWeUeVWV 
RI UacLaO aQd UeOLJLRXV KaUPRQ\ RU LQ UeOaWLRQ WR SaUOLaPeQWaU\ SULYLOeJe, cRQWePSW RI cRXUW, 
deIaPaWLRQ RU LQcLWePeQW WR aQ RIIeQce. FXUWKeU, AUWLcOe 15(7) RI WKe CRQVWLWXWLRQ RI SUL LaQNa 
VSecLILcaOO\ SURYLdeV LQWeU aOLa WKaW VXcK IUeedRP Pa\ be cXUWaLOed LQ WKe LQWeUeVW RI QaWLRQaO 
VecXULW\, SXbOLc RUdeU, aQd WKe SURWecWLRQ RI SXbOLc PRUaOLW\, RU IRU dXe UecRJQLWLRQ aQd UeVSecW 
IRU WKe ULJKWV aQd IUeedRPV RI RWKeUV. IW KaV beeQ RbVeUYed WKaW a VLJQLILcaQW dLIIeUeQce LQ WKe 
UeVWULcWLYe SURYLVLRQV RI WKe CRQVWLWXWLRQ RI IQdLa28 aQd SUL LaQNaQ CRQVWLWXWLRQ LV WKaW WKe IQdLaQ 
CRQVWLWXWLRQ aOORZV WKe SWaWe WR LPSRVe RQO\ ´UeaVRQabOe UeVWULcWLRQ RQ WKe e[eUcLVe RI WKe ULJKWµ.29 
TKe cRUUeVSRQdLQJ SURYLVLRQ LQ WKe CRQVWLWXWLRQ RI SUL LaQNa dReV QRW cRQWaLQ WKLV 

 
24 JaQa GKRVKa CaVe (Q 15). 
25 KaUXQaWKLOaNe Y. Da\aQaQda DLVVaQa\aNe (Q 21); MedLZaNe Y. Da\aQaQda DLVVaQa\aNe, CRPPLVVLRQeU RI 
EOecWLRQV [2001] 1 SUL L.R. 177. 
26 ICCPR (Q 7) AUWLcOe 19(3). 
27 UQLWed NaWLRQV HXPaQ RLJKWV OIILce RI HLJK CRPPLVVLRQeU, ¶UQLYeUVaO DecOaUaWLRQ RI HXPaQ RLJKWV aW 70: 30 
AUWLcOeV RQ 30 AUWLcOeV - AUWLcOe 19· (UQLWed NaWLRQV, 28 NRYePbeU 2018) <KWWSV://ZZZ.RKcKU.RUJ/eQ/SUeVV-
UeOeaVeV/2018/11/XQLYeUVaO-decOaUaWLRQ-KXPaQ-ULJKWV-70-30-aUWLcOeV-30-aUWLcOeV-aUWLcOe-
19#:a:We[W=AUWLcOe%2019%20LQcOXdeV%20WKe%20ULJKW,YaJXe%20RU%20aPbLJXRXV%20OaZV%20SURKLbLWLQJ%20%E
2%80%9C> acceVVed 21 AXJXVW 2023. 
28 MLQLVWU\ RI LaZ aQd JXVWLce, GRYeUQPeQW RI IQdLa, ¶CRQVWLWXWLRQ RI IQdLa· (LeJLVOaWLYe DeSaUWPeQW, 8 AXJXVW 2023) 
<KWWSV://cdQbbVU.V3ZaaV.JRY.LQ/V380537a945c7aaa788ccIcdI1b99b5d8I/XSORadV/2023/05/2023050195.SdI> 
acceVVed 21 AXJXVW 2023. 
29 CRQVWLWXWLRQ RI IQdLa (Q 28) AUWLcOe 19(4). 
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TXaOLILcaWLRQ.30 TKXV LW LV VeeQ WKaW RQe RI WKe VLJQLILcaQW UeVWULcWLRQV RQ IUeedRP RI VSeecK aQd 
e[SUeVVLRQ LQcOXdLQJ SXbOLcaWLRQ LV ´KaWe VSeecKµ. HRZeYeU, LW LV VaOLeQW WR QRWe WKaW XQdeU WKe 
SUL LaQNaQ OeJaO cRQWe[W ´KaWe VSeecKµ KaV QRW beeQ cRQcOXVLYeO\ LQWeUSUeWed b\ aQ\ SWaWXWe. TKe 
WeUP ´KaWe VSeecKµ KaV beeQ deILQed aV ´VSeecK WKaW caUULeV QR PeaQLQJ RWKeU WKaQ WKe 
e[SUeVVLRQ RI KaWUed IRU VRPe JURXS, VXcK aV a SaUWLcXOaU Uace, eVSecLaOO\ LQ cLUcXPVWaQceV LQ 
ZKLcK WKe cRPPXQLcaWLRQ LV OLNeO\ WR SURYRNe YLROeQceµ.31 

SUL LaQNa beLQJ a PXOWL-UacLaO aQd PXOWL-UeOLJLRXV IVOaQd NaWLRQ VLWXaWed LQ WKe SRXWKeaVW AVLa LV 
VWLOO KaXQWed b\ WKe bLWWeU PePRULeV RI WKe decadeV-ORQJ CLYLO WaU, ZKLcK beJaQ LQ 1983 aQd 
eQded LQ Ma\ 2009. TKe cRQIOLcW ZaV PaLQO\ beWZeeQ WKe SWaWe AUPed FRUceV aQd aQ LQVXUJeQW 
JURXS QaPeO\, LLbeUaWLRQ TLJeUV RI TaPLO EeOaP (LTTE) ZKLcK aWWePSWed WR eVWabOLVK a VeSaUaWe 
VWaWe IRU WKe TaPLO PLQRULW\. DXe WR WKe VaLd KLVWRULcaO UeaVRQV WeQVLRQV KaYe SUeYaLOed beWZeeQ 
WKe TaPLO PLQRULW\ aQd SLQKaOeVe PaMRULW\ IRU a ORQJ WLPe. TKe VLWXaWLRQ becaPe PRUe 
cRPSOLcaWed aQd aJJUaYaWed dXe WR WKe EaVWeU SXQda\ AWWacNV, ZKLcK WRRN SOace RQ 21VW ASULO 
2019 aQd LQYROYed a VeULeV RI bRPb aWWacNV VXSSRVed WR KaYe beeQ cRQdXcWed b\ a MXVOLP 
e[WUePLVW JURXS aJaLQVW WKe CaWKROLc cRPPXQLW\ RQ EaVWeU SXQda\. TKe SXSUePe CRXUW 
RbVeUYed WKaW  

OQ WKe LOO-IaWed da\ RI 21VW RI ASULO 2019, WKLV LVOaQd KRPe ZaV aZRNeQ UXdeO\ WR 
ZLWQeVV RQe RI LWV PRVW WUaJLc eYeQWV LQ WKe aQQXOV RI LWV KLVWRU\ aQd LQ a VeULeV RI 
bRPb e[SORVLRQV WKaW VeQW WKe QaWLRQ UeeOLQJ LQ VKRcN aQd dLVbeOLeI, VcRUeV RI 
LQQRceQW ZRUVKLSSeUV aW VeYeUaO cKXUcKeV aV ZeOO aV cLWL]eQV LQ VeYeUaO ORcaWLRQV 
ZeUe SOXcNed aZa\ IURP WKeLU ORYed RQeV LQ WKe PRVW PacabUe aQd daVWaUdO\ acWV 
RI WeUURULVP WKaW WKLV cRXQWU\ KaV eYeU VeeQ. IQ ZKaW KaV QRZ cRPe WR be NQRZQ 
aV WKe EaVWeU SXQda\ AWWacN RU WKe EaVWeU SXQda\ TUaJed\ LQ LWV PeOaQcKRO\ 
VeQVe, WKeUe ZaV deVROaWLRQ aQd deVSaLU aOO-URXQd WKe cRXQWU\ aQd LW Pa\ QRW be 
deQLed WKaW LW WRRN a ORQJ ZKLOe IRU WKLV cRXQWU\ WR OLPS bacN WR QRUPaOc\ IURP 
WKe UaYaJeV RI WKLV WUaJed\.32  

HeQce, KaWe VSeecK, eVSecLaOO\ YLVXaO RU YeUbaO SXbOLcaWLRQV aJaLQVW WKe LQWeUeVW RI UacLaO aQd 
UeOLJLRXV KaUPRQ\ KaV JaLQed VLJQLILcaQW aWWeQWLRQ aQd SURPLQeQce LQ SUL LaQNa. AW SUeVeQW LW LV 
VeeQ WKaW OaZ eQIRUcePeQW aXWKRULWLeV LQ SUL LaQNa XWLOLVeV VeYeUaO LVROaWed VWaWXWRU\ SURYLVLRQV WR 
cRPbaW KaWe VSeecK. AUWLcOe 15(2) RI WKe SUL LaQNaQ CRQVWLWXWLRQ SeUPLWV WKe SWaWe WR cXUWaLO 
IUeedRP RI VSeecK aQd e[SUeVVLRQ LQ WKe LQWeUeVW RI UacLaO aQd UeOLJLRXV KaUPRQ\. TKe VaLd 
UeVWULcWLRQ LQWeQdV WR PaLQWaLQ UacLaO aQd UeOLJLRXV KaUPRQ\ ZLWKLQ WKe SWaWe. IQ addLWLRQ, PeQaO 
CRde SURYLdeV IRU WKe SXQLVKPeQW RI aQ\ SeUVRQ ZKR deVWUR\V, daPaJeV, RU deILOeV aQ\ SOace RI 
ZRUVKLS, RU aQ\ RbMecW KeOd VacUed b\ aQ\ cOaVV RI SeUVRQV, ZLWK WKe LQWeQWLRQ RI WKeUeb\ LQVXOWLQJ 
WKe UeOLJLRQ RI aQ\ cOaVV RI SeUVRQV RU ZLWK WKe NQRZOedJe WKaW aQ\ cOaVV RI SeUVRQV LV OLNeO\ WR 
cRQVLdeU VXcK deVWUXcWLRQ, daPaJe, RU deILOePeQW aV aQ LQVXOW WR WKeLU UeOLJLRQ.33 FXUWKeU, ZKReYeU 
dReV aQ\ acW, LQ RU XSRQ, RU LQ WKe YLcLQLW\ RI, aQ\ SOace RI ZRUVKLS RU aQ\ RbMecW ZKLcK LV KeOd 
VacUed ZLWK LQWeQW WR RU LQ YeQeUaWLRQ b\ aQ\ cOaVV RI SeUVRQV, ZLWK WKe LQWeQWLRQ ZRXQdLQJ WKe 

 
30 MaOaOJRda Y. AWWRUQe\ GeQeUaO [1982] 2 SUL L.R. 777. PeU SR]a J., ´IW ZLOO be VeeQ WKaW WKe IQdLaQ CRQVWLWXWLRQaO 
SURYLVLRQV LQ UeJaUd WR IUeedRP RI VSeecK aUe VXbMecW WR VXcK ¶UeaVRQabOe UeVWULcWLRQV· aV WKe OaZ Pa\ KaYe LPSRVed 
RU Pa\ LPSRVe XQdeU WKe VXb-KeadV VSeOW RXW LQ AUWLcOe 19(2) (...) IW ZLOO be VeeQ WKaW WKe OLPLWaWLRQV WR WKe ULJKW RI 
IUeedRP RI VSeecK aUe LQ SUL LaQNa SUeVcULbed LQ PRUe abVROXWe WeUPV WKaQ LQ IQdLa. IQ SUL LaQN WKe RSeUaWLRQ aQd 
e[eUcLVe RI WKe ULJKW WR IUeedRP RI VSeecK aUe Pade VXbMecW WR UeVWULcWLRQV RI OaZ QRW TXaOLILed b\ aQ\ WeVW RI 
UeaVRQabOeQeVV. NeLWKeU WKe YaOLdLW\ QRU WKe UeaVRQabOeQeVV RI WKe OaZ LPSRVLQJ UeVWULcWLRQV LV RSeQ WR TXeVWLRQ 
XQOLNe LQ APeULca RU IQdLa.µ 
31 BU\aQ A GaUQeU, BOacN·V LaZ DLcWLRQaU\ (10WK edQ, TKRPVRQ ReXWeUV 2004) 1618. 
32 JaQaWK S. VLdaQaJe Y. PXMLWK Ja\aVXQdaUa, IQVSecWRU GeQeUaO RI PROLce SC (FR) 163/2019 decLded RQ 12.01.2023. 
33 PeQaO CRde, OUdLQaQce NR. 2 RI 1883, SecWLRQ 290. 
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UeOLJLRXV IeeOLQJV RI aQ\ cOaVV RI SeUVRQV RU ZLWK WKe NQRZOedJe WKaW aQ\ cOaVV RI SeUVRQV LV OLNeO\ 
WR cRQVLdeU VXcK acW aV aQ LQVXOW WR WKeLU UeOLJLRQ LV a SXQLVKabOe RIIeQce.34 WKReYeU YROXQWaULO\ 
caXVeV dLVWXUbaQce WR aQ\ aVVePbO\ OaZIXOO\ eQJaJed LQ WKe SeUIRUPaQce RI UeOLJLRXV ZRUVKLS RU 
UeOLJLRXV ceUePRQLeV35 LV aOVR a SXQLVKabOe RIIeQce XQdeU WKe PeQaO CRde. IW LV VaOLeQW WR QRWe WKaW 
SecWLRQ 291A RI WKe PeQaO CRde VSecLILcaOO\ SURYLdeV WKaW ZKReYeU, ZLWK WKe deOLbeUaWe LQWeQWLRQ 
RI ZRXQdLQJ WKe UeOLJLRXV IeeOLQJV RI aQ\ SeUVRQ, XWWeUV aQ\ ZRUd RU PaNeV aQ\ VRXQd LQ WKe 
KeaULQJ RI WKaW SeUVRQ, RU PaNeV aQ\ JeVWXUe LQ WKe VLJKW RI WKaW SeUVRQ, RU SOaceV aQ\ RbMecW LQ 
WKe VLJKW RI WKaW SeUVRQ, LV aQ RIIeQce ZLWKLQ WKe PeaQLQJ RI WKe PeQaO CRde. SecWLRQ 291B RI WKe 
PeQaO CRde aOVR SURYLdeV WKaW LW LV a SXQLVKabOe RIIeQce LI, aQ\ SeUVRQ ZLWK WKe deOLbeUaWe aQd 
PaOLcLRXV LQWeQWLRQ RI RXWUaJLQJ WKe UeOLJLRXV IeeOLQJV RI aQ\ cOaVV RI SeUVRQV, b\ ZRUdV, eLWKeU 
VSRNeQ RU ZULWWeQ, RU b\ YLVLbOe UeSUeVeQWaWLRQV, LQVXOWV RU aWWePSWV WR LQVXOW WKe UeOLJLRQ RU WKe 
UeOLJLRXV beOLeIV RI WKaW cOaVV. 

TKe PRVW UeceQW SLece RI OeJLVOaWLRQ ZKLcK deaOV ZLWK KaWe VSeecK LV IQWeUQaWLRQaO CRYeQaQW RQ 
CLYLO aQd PROLWLcaO RLJKWV (ICCPR) AcW, NR. 56 RI 2007. SecWLRQ 3(1) RI WKe VaLd ICCPR AcW 
SURYLdeV IRU WKe SXQLVKPeQW RI aQ\ SeUVRQ ZKR VKaOO SURSaJaWe ZaU RU adYRcaWe QaWLRQaO, UacLaO 
RU UeOLJLRXV KaWUed WKaW cRQVWLWXWeV LQcLWePeQW WR dLVcULPLQaWLRQ, KRVWLOLW\ RU YLROeQce.36 TKe HLJK 
CRXUW RI WKe WeVWeUQ PURYLQce Kad WKe RccaVLRQ WR UeIeU WR V. 3 LQ aQ aSSOLcaWLRQ IRU baLO Pade 
RQ beKaOI RI a VXVSecW aUUeVWed aQd UePaQded XQdeU WKe ICCPR AcW. 37 He Kad beeQ LQ UePaQd 
IRU PRUe WKaQ ILYe PRQWKV. TKe FacebRRN SaJe RI WKe VXVSecW cRQWaLQed a SRVW LQ ZKLcK Ke Kad 
VWaWed WKaW LW ZaV QeceVVaU\ WR dLVSeO WKe beOLeI LQ VRcLeW\ WKaW COVID-19 YLUXV ZaV VSUead b\ 
MXVOLPV aQd WKaW MXVOLPV PXVW SUeSaUe WKePVeOYeV IRU aQ ´LdeRORJLcaO MLKadµ IRU WKaW SXUSRVe. 
TKe HLJK CRXUW JXdJe LQ WKe VaLd caVe RbVeUYed WKaW WKe VXVSecW Kad QRW VWaWed aQ\WKLQJ WKaW 
ZRXOd cUeaWe KRVWLOLW\ aPRQJ UacLaO RU UeOLJLRXV JURXSV. Sa\LQJ WKaW aQ LdeRORJLcaO VWUXJJOe RU ZaU 
PXVW be OaXQcKed caQQRW be VaLd WR YLROaWe V. 3.38 IW LV VaOLeQW WR QRWe WKaW HXPaQ RLJKWV 
CRPPLVVLRQ RI SUL LaQNa KaV UecRPPeQded WKaW SecWLRQ 3 RI WKe ICCPR AcW be LQWeUSUeWed LQ 
OLJKW RI WKe LQWeUQaWLRQaO MXULVSUXdeQce RQ AUWLcOe 20 RI WKe CRYeQaQW. 39  

TKe SUecedLQJ dLVcXVVLRQ RXWOLQeV WKe OeJaO IUaPeZRUN LQ SUL LaQNa cRQceUQLQJ KaWe VSeecK. IW 
LV RbVeUYed WKaW aOWKRXJK SUL LaQNa KaV becRPe a SaUW\ WR PaQ\ LQWeUQaWLRQaO cRQYeQWLRQV aQd 
WUeaWLeV WR eOLPLQaWe aOO IRUPV RI UacLaO dLVcULPLQaWLRQ,40 WKe OeJLVOaWXUe KaV VR IaU IaLOed WR LQWURdXce 
a VSecLILc, cRPSUeKeQVLYe, aQd aOO-LQcOXVLYe OeJaO IUaPeZRUN WR ILJKW KaWe VSeecK LQ SUL LaQNa. 

III. PUeYeQWLRQ RI HaWe SSeecK LQ WKe ZaNe RI dLJLWaO WUaQVIRUPaWLRQ RI LQIRUPaWLRQ 
cRPPXQLcaWLRQ WecKQRORJ\ - VRPe VaOLeQW LVVXeV 

 
34 LbLd SecWLRQ 290A. 
35 LbLd SecWLRQ 291. 
36 ICCPR (Q 7) SecWLRQ 3. 
37 ASSOLcaWLRQ NR. HC/BA 24/2020, 17 SeSWePbeU 2020. 
38 See aOVR Ja\aPSaWK\ WLcNUaPaUaWQe, FXQdaPeQWaO RLJKWV LQ SUL LaQNa (3Ud edQ, SWaPIRUd LaNe 2021) 829. 
39 HXPaQ RLJKWV CRPPLVVLRQ RI SUL LaQNa, ¶LeJaO AQaO\VLV RI WKe ScRSe RI SecWLRQ 3 RI WKe ICCPR AcW NR. 56 RI 
2007 aQd AWWeQdaQW RecRPPeQdaWLRQV· <KWWSV://ZZZ.KUcVO.ON/ZS-cRQWeQW/XSORadV/2020/02/LEGAL-ANALYSIS-
OF-THE-SCOPE-OF-SECTION-3-OF-THE-ICCPR-ACT-NO.56-OF-2007-_-EQJOLVK.SdI> acceVVed RQ 03 JXQe 
2023.  
40 ICCPR (Q 7) AUWLcOe 20; IQWeUQaWLRQaO CRQYeQWLRQ RQ WKe EOLPLQaWLRQ RI AOO FRUPV RI RacLaO DLVcULPLQaWLRQ 
(ICERD) (adRSWed 7 MaUcK 1966, eQWeUed LQWR IRUce 4 JaQXaU\ 1969) 660 UNTS 195, AUWLcOe 4(a)  UeTXLUeV SWaWe 
SaUWLeV LQWeU aOLa ´WR decOaUe aQ RIIeQce SXQLVKabOe b\ OaZ aOO dLVVePLQaWLRQ RI LdeaV baVed RQ UacLaO VXSeULRULW\ RU 
KaWUed, LQcLWePeQW WR UacLaO dLVcULPLQaWLRQ, aV ZeOO aV aOO acWV RI YLROeQce RU LQcLWePeQW WR VXcK acWV aJaLQVW aQ\ Uace 
RU JURXS RI SeUVRQV RI aQRWKeU cRORXU RU eWKQLc RULJLQ, aQd aOVR WKe SURYLVLRQ RI aQ\ aVVLVWaQce WR UacLVW acWLYLWLeV, 
LQcOXdLQJ WKe ILQaQcLQJ WKeUeRIµ.  
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NeZ PedLa RU cRQYeUJeQW PedLa WUadLWLRQ ePeUJed dXe WR LQIXVLRQ RI LQIRUPaWLRQ 
cRPPXQLcaWLRQ ZLWK IQWeUQeW KaV IXQdaPeQWaOO\ WUaQVIRUPed WKe JORbaO OaQdVcaSe.41 IQ WKe 
SUeVeQW dLJLWaO ZRUOd KaYe XQLPaJLQabOe RSSRUWXQLWLeV WR IUeeO\ e[cKaQJe LQIRUPaWLRQ aW aQ 
XQSUecedeQWed VSeed dXe WR WKe adYaQcePeQWV LQ WecKQRORJ\.42 SRcLaO PedLa SOaWIRUPV VXcK aV 
FacebRRN aQd WKaWVASS KaYe Pade a YLWaO LPSacW RQ WKe PRdeUQ VRcLeW\ KaYLQJ WKe caSabLOLW\ 
RI eYeQ RYeUWKURZLQJ GRYeUQPeQWV. TKe WXPXOWXRXV beJLQQLQJ RI WKe ´AUab SSULQJµ ZKLcK 
LJQLWed LQ WKe VWUeeWV RI TXQLVLa aQd e[SaQded OLNe ZLOdILUe acURVV WKe MLddOe EaVW, cRPPXQLcaWed 
SULPaULO\ WKURXJK WKe cKaQQeOV RI VRcLaO PedLa LV a ILWWLQJ e[aPSOe WR dePRQVWUaWe WKe SRZeU RI 
QeZ PedLa.43 SUL LaQNa aOVR e[SeULeQced VLPLOaU SROLWLcaO WXUPRLO dXe WR WKe XSULVLQJ RI WKe 
cLWL]eQV aJaLQVW WKe SROLcLeV aQd decLVLRQV WaNeQ b\ WKe GRYeUQPeQW aQd WKe E[ecXWLYe PUeVLdeQW 
ZKLcK UeVXOWed LPSRVLQJ RI WePSRUaU\ VXVSeQVLRQ RI aOO VRcLaO PedLa SOaWIRUPV b\ WKe 
GRYeUQPeQW.44 TKXV, LW LV VeeQ WKaW dLJLWaO aV ZeOO aV VRcLaO PedLa SOaWIRUPV, KaYe WKe SRWeQWLaO WR 
be XWLOL]ed IRU WKe XWPRVW beQeILW RI WKe SXbOLc, bXW aOVR SRVVeVV WKe caSabLOLW\ WR cUeaWe VLJQLILcaQW 
WXUPRLO aQd dLVUXSWLRQ LQ WKe VRcLeW\. 

IW LV LPSRUWaQW WR cRQVLdeU WKe acWXaO LPSacW RI VXcK QeZ WecKQRORJLcaO adYaQceV RQ WKe VRcLeW\ 
LQ RUdeU WR LQWURdXce aQ XSdaWed OeJaO VWUXcWXUe WR addUeVV QeZ LVVXeV WKaW caQ be SURSaJaWed 
dXe WR VXcK dLJLWaO WUaQVIRUPaWLRQV. ReVeaUcK KaV SURYeQ WKaW JORbaOO\ aV ZeOO aV ORcaOO\ WKe XVe RI 
VRcLaO PedLa aQd RWKeU LQWeUQeW-baVed VeUYLceV KaYe beeQ LQcUeaVed dUaVWLcaOO\. AV LW LV cOeaUO\ 
PaQLIeVWed LQ FLJXUe 1 LW KaV beeQ RbVeUYed WKaW WKeUe aUe 5.19 bLOOLRQ LQWeUQeW XVeUV LQ WKe ZRUOd 
WRda\. TKe WRWaO QXPbeU RI LQWeUQeW XVeUV aURXQd WKe ZRUOd JUeZ b\ 105 PLOOLRQ dXULQJ WKe SaVW 
12 PRQWKV. GORbaOO\, LQWeUQeW XVeU QXPbeUV aUe JURZLQJ aW aQ aQQXaO UaWe RI 2.1 SeUceQW, bXW 
\eaU-RQ-\eaU JURZWK LV PXcK KLJKeU LQ PaQ\ deYeORSLQJ ecRQRPLeV. AV deSLcWed LQ FLJXUe 2 
beORZ, LW KaV beeQ RbVeUYed WKaW ´WKeUe ZeUe 14.58 PLOOLRQ LQWeUQeW XVeUV LQ SUL LaQNa aW WKe VWaUW 
RI 2023, ZKeQ LQWeUQeW SeQeWUaWLRQ VWRRd aW 66.7 SeUceQW. SUL LaQNa ZaV KRPe WR 7.20 PLOOLRQ 
VRcLaO PedLa XVeUV LQ JaQXaU\ 2023, eTXaWLQJ WR 32.9 SeUceQW RI WKe WRWaO SRSXOaWLRQ. A WRWaO RI 
36.18 PLOOLRQ ceOOXOaU PRbLOe cRQQecWLRQV ZeUe acWLYe LQ SUL LaQNa LQ eaUO\ 2023, ZLWK WKLV ILJXUe 
eTXLYaOeQW WR 165.5 SeUceQW RI WKe WRWaO SRSXOaWLRQµ.45 

 
41 HeQU\ JeQNLQV, CRQYeUJeQW CXOWXUe WKeUe OOd aQd NeZ MedLa CROOLde (NeZ YRUN UQLYeUVLW\ PUeVV 2006) 5. 
42 TLP DZ\eU, MedLa CRQYeUJeQce (OSeQ UQLYeUVLW\ PUeVV 2010) 26. 
43 EULQ BOaNePRUe, ¶WKaW ZaV WKe AUab SSULQJ aQd HRZ DLd LW SSUead?· (NaWLRQaO GeRJUaSKLc, 29 MaUcK 
2019) <KWWSV://ZZZ.QaWLRQaOJeRJUaSKLc.cRP/cXOWXUe/aUWLcOe/aUab-VSULQJ-caXVe> acceVVed 21 AXJXVW 2023. 
44 HLV E[ceOOeQc\ WKe PUeVLdeQW RI SUL LaQNa b\ Ga]eWWe (E[WUaRUdLQaU\) NR. 2273/86 daWed 01.04.2022 decOaUed a 
VWaWe RI PXbOLc EPeUJeQc\. FXUWKeU aQ IVOaQd ZLde 48 KRXUV cXUIeZ ZaV decOaUed cRPPeQcLQJ IURP 6.00 S.P. RQ 
FULda\, 01VW ASULO 2022 aQd LPSRVed a WePSRUaU\ VXVSeQVLRQ RI aOO VRcLaO PedLa SOaWIRUPV dXe WR WKe cLYLO SURWeVWV 
aQd VLWXaWLRQ SUeYaLOed LQ WKe cRXQWU\. 
45 ¶DLJLWaO 2023: SUL LaQNa· (DaWaReSRUWaO, 26 JaQ 2023) <KWWSV://daWaUeSRUWaO.cRP/UeSRUWV/dLJLWaO-2023-VUL-OaQNa> 
acceVVed 21 AXJXVW 2023. 
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FLJXUe 1- GORbaO IQWeUQeW XVeUV WLPeOLQe46 

 
FLJXUe 2- SUL LaQNa IQWeUQeW XVeUV RYeU WLPe47 

 

 
46 ¶TKe CKaQJLQJ WRUOd RI DLJLWaO LQ 2023· (DaWaReSRUWaO, 26 JaQ 2023) <KWWSV://daWaUeSRUWaO.cRP/JORbaO-dLJLWaO-
RYeUYLeZ#:a:We[W=TKeUe%20aUe%205.19%20bLOOLRQ%20LQWeUQeW,KLJKeU%20LQ%20PaQ\%20deYeORSLQJ%20ecRQRP
LeV> acceVVed 21 AXJXVW 2023. 
47 ¶DLJLWaO 2023: SUL LaQNa· (Q 45).  
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IQ addUeVVLQJ LVVXeV UeOaWLQJ WR KaWe VSeecK RQ LQWeUQeW aQd VRcLaO PedLa ceUWaLQ LQKeUeQW LVVXeV 
Pa\ be Iaced b\ WKe OaZ eQIRUcePeQW aXWKRULWLeV. IQ RUdeU WR LPSRVe SeQaO VaQcWLRQV LQ WeUPV RI 
WKe aIRUePeQWLRQed VWaWeV, LW LV eVVeQWLaO WR LdeQWLI\ WKe SeUVRQ ZKR SXbOLVKed WKe PaWeULaO ZKLcK 
caQ be LdeQWLILed aV KaWe VSeecK. HRZeYeU, RQ VRcLaO PedLa PaQ\ IaNe accRXQWV RSeUaWe aQd 
WKeUeIRUe WKe acWXaO SeUVRQ ZKR LV beKLQd WKe accRXQW cRXOd QRW be LdeQWLILed. FXUWKeU, RQ WKe 
LQWeUQeW, aQRQ\PRXV bORJJeUV PaLQWaLQ bORJV ZLWKRXW SURYLdLQJ aQ\ LQIRUPaWLRQ ZKaWVReYeU WR 
LdeQWLI\ WKe QaWXUaO RU OeJaO SeUVRQ ZKR RYeUVeeV VXcK bORJV. IQ WKe eYeQW WKaW VXcK TXeVWLRQabOe 
PaWeULaO KaV beeQ SXbOLVKed RQ VRcLaO PedLa RU LQWeUQeW XVLQJ a IaNe accRXQW RU b\ aQ aQRQ\PRXV 
bORJJeU, WKe OaZ eQIRUcePeQW aXWKRULW\ ZLOO QRW be abOe WR LQVWLWXWe aQ acWLRQ XQdeU WKe PeQaO 
CRde RU ICCPR AcW aV WKe accXVed cRXOd QRW be LdeQWLILed. UVeUV aUe SeUPLWWed WR ´VKaUeµ, ´WaJµ 
aQd ´cRPPeQWµ WR a SRVW, ZKLcK PaNe LdeQWLILcaWLRQ RI KaWe VSeecK PRUe cRPSOLcaWed. IQ WKe 
OLJKW RI WKe LdeQWLILcaWLRQ RI WKe SXbOLVKeU RI WKe KaWe VSeecK PaWeULaO WKe TXeVWLRQ LV ZKeWKeU a 
SeUVRQ ZKR KaV VKaUed RU WaJJed RU cRPPeQWed cRXOd be Pade OLabOe eTXaOO\ aV WKe RULJLQaO 
SXbOLVKeU. IQ a VLWXaWLRQ RI WKLV QaWXUe cRXUWV Pa\ cRQVLdeU adRSWLQJ WKe 'UeSeWLWLRQ UXOe' IROORZed 
LQ TKe LRUd McAOSLQe RI WeVW GUeeQ Y SaOO\ BeUcRZ48 ZKLcK VWaWeV WKaW a deIeQdaQW ZKR UeSeaWV 
a deIaPaWRU\ aOOeJaWLRQ Pade b\ aQRWKeU LV WUeaWed aV LI Ke Kad Pade WKe aOOeJaWLRQ KLPVeOI, eYeQ 
LI Ke aWWePSWV WR dLVWaQce KLPVeOI IURP WKe aOOeJaWLRQ.49 

II a WKLUd SaUW\ KaV beeQ WaJJed b\ WKe ZURQJdReU LQ a KaWe VSeecK SRVW RQ VRcLaO PedLa ZLWKRXW 
WKe NQRZOedJe RU SeUPLVVLRQ RI WKe VaLd WKLUd SaUW\, WKe TXeVWLRQ LV ZKeWKeU VXcK WKLUd SaUW\ Kad 
PeQV Uea, ZKLcK LV aQ eVVeQWLaO eOePeQW XQdeU WKe JeQeUaO cULPLQaO OaZ WR LPSRVe cULPLQaO 
OLabLOLW\50 RQ aQ RIIeQdeU aV VXcK SXbOLcaWLRQ Pa\ UeVXOW LQ SXQLVKPeQW XQdeU WKe cULPLQaO OaZ. IW 
LV VXbPLWWed WKaW WKe VaPe LVVXe Pa\ aULVe ZLWK UeJaUd WR a SeUVRQ ZKR KaV beeQ 'WaJJed' RU 
'PeQWLRQed' RQ VRcLaO PedLa LQ UeVSecW RI a KaWe VSeecK VWaWePeQW SXbOLVKed b\ WKe RULJLQaO 
ZURQJdReU. HRZeYeU, eYeQ LI WKe accXVed LV LdeQWLILed LQ a caVe ZKeUe WKe KaWe VSeecK VWaWePeQW 
KaV beeQ SXbOLVKed RQ a 'JRVVLS ZebVLWe' RU 'bORJ', LW ZLOO be e[WUePeO\ dLIILcXOW WR SXUVXe cULPLQaO 
acWLRQ LI WKe accXVe RSeUaWeV IURP a IRUeLJQ cRXQWU\ RU WKe JRVVLS ZebVLWe LV UeJLVWeUed LQ a dRPaLQ 
RXWVLde SUL LaQNa. 

DXe WR WKe abVeQce RI a deILQLWe aQd e[SOLcLW deILQLWLRQ RI WKe WeUP ´KaWe VSeecKµ XQdeU WKe SUL 
LaQNaQ OeJaO V\VWeP dLIILcXOWLeV Pa\ aULVe WR LdeQWLI\ XQOaZIXO VSeecK ZKLcK IaOOV LQWR WKe caWeJRU\ 
RI KaWe VSeecK aQd SeUPLVVLbOe VSeecK VXcK aV SROLWLcaO VSeecK, ZKLcK cRQVWLWXWeV a OaZIXO e[eUcLVe 
RI IUeedRP RI e[SUeVVLRQ, aQ eVVeQWLaO eOePeQW IRU a dePRcUaWLc VRcLeW\. NeedOeVV WR VWaWe, ORRVeO\ 
deILQed OaZV aOORZ SeUSeWUaWRUV RI KaWe VSeecK WR JeW aZa\ b\ VKeOWeULQJ beKLQd WKe deIeQce RI 
IUeedRP RI e[SUeVVLRQ. 

IW LV VeeQ WKaW OeJaO aV ZeOO aV VeOI-UeJXOaWRU\ IUaPeZRUN Pa\ QRW eIIecWLYeO\ cXUWaLO WKe VSUead RI 
KaWe VSeecK RQ VRcLaO PedLa SOaWIRUPV dXe WR OaQJXaJe cRPSeWeQcLeV RI PRQLWRULQJ PecKaQLVPV. 
A VWaWePeQW LQ WKe QaWLYe OaQJXaJe (SLQKaOa) ZKLcK ZLOO dLUecWO\ aQd cOeaUO\ LQWUXde RQ WKe UeOLJLRXV 
RU UacLaO KaUPRQ\ LQ SUL LaQNa Pa\ QRW be deWecWed b\ a SaUWLcXOaU VRcLaO PedLa SOaWIRUP aV LW LV 
QRW LQ a SRVLWLRQ WR Uead aQd cRPSUeKeQd WKe cRQWe[W LQ ZKLcK LW LV SXbOLVKed aQd WKe OaQJXaJe 
XVed.51 AOO PRVW aOO WKe VRcLaO PedLa ZebVLWeV aOORZ XVeUV WR e[SUeVV WKeLU ePRWLRQV b\ XVLQJ 
¶ePRMLV· - A VPaOO dLJLWaO LPaJe RU LcRQ XVed WR e[SUeVV aQ Ldea RU ePRWLRQ. 

 
48 [2013] EWHC 1342 (QB). 
49 See aOVR FORRd Y. TLPeV NeZVSaSeUV LLPLWed [2012] UKSC 11. 
50 PeUeUa Y. MXQaZeeUa (FRRd aQd PULce CRQWURO IQVSecWRU) 56 NLR 433 aW 437. 
51 FacebRRN deILQeV HaWe SSeecK aV ´CRQWeQW WKaW aWWacNV SeRSOe baVed RQ WKeLU acWXaO RU SeUceLYed Uace, eWKQLcLW\, 
QaWLRQaO RULJLQ, UeOLJLRQ, Ve[, JeQdeU, Ve[XaO RULeQWaWLRQ, dLVabLOLW\ RU dLVeaVe LV QRW aOORZed. We dR, KRZeYeU, aOORZ 
cOeaU aWWePSWV aW KXPRXU RU VaWLUe WKaW PLJKW RWKeUZLVe be cRQVLdeUed a SRVVLbOe WKUeaW RU aWWacN. TKLV LQcOXdeV 
cRQWeQW WKaW PaQ\ SeRSOe Pa\ ILQd WR be LQ bad WaVWe (e[: MRNeV, VWaQd-XS cRPed\, SRSXOaU VRQJ O\ULcV, eWc).µ 
FacebRRN, ¶HeOS CeQWUe· <KWWSV://ZZZ.IacebRRN.cRP/KeOS/135402139904490/> acceVVed 23 AXJXVW 2023. 
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LLNe LRYe HaKa Ya\ WRZ Sad AQJU\ 

FLJXUe 3- WeOO NQRZQ ePRMLV cRPPRQO\ XVed RQ VRcLaO PedLa52 

SXcK LcRQV RU LPaJeV UeSUeVeQW a VWaWe RI PLQd RU IeeOLQJV RI WKe XVeU aQd cRPPXQLcaWe a PeVVaJe 
WR WKe SXbOLc.53 II a SeUVRQ UeacWV ZLWK WKe ´AQJU\ Iaceµ RU ´HaKa Iaceµ WR a UeOLJLRXV SRVW 
SXbOLVKed RQ VRcLaO PedLa, LVVXeV caQ aULVe aV WR ZKeWKeU VXcK UeacWLRQ cRXOd be cRQVLdeUed aV a 
VWaWePeQW aPRXQWLQJ WR adYRcaWe UeOLJLRXV KaWUed WKaW cRQVWLWXWeV KRVWLOLW\ LQ WeUPV RI SecWLRQ 3(1) 
RI WKe IQWeUQaWLRQaO CRYeQaQW RQ CLYLO aQd PROLWLcaO RLJKWV (ICCPR) AcW, NR. 56 RI 2007. TKLV 
VLWXaWLRQ KaV becRPe PRUe cRPSOLcaWed LQ WKe cRQWe[W RI UeceQW MXdJePeQW LQ SRXWK WeVW 
TeUPLQaO LWd Y. AcKWeU LaQd & CaWWOe LWd54. IQ WKe VaLd caVe WKe TXeVWLRQ ZaV ZKeWKeU WKe 
deIeQdaQW'V "WKXPbV XS" ePRML cRQVWLWXWed a YaOLd VLJQaWXUe YLV-j-YLV a OeJaO cRQWUacW LV cRQceUQed. 
TKe KLQJ·V BeQcK IRU SaVNaWcKeZaQ, CaQada cRQVLdeULQJ WKe cLUcXPVWaQceV RI WKe caVe decLded 
WKaW a WKe "WKXPbV XS" ePRML LV a QRQ-WUadLWLRQaO PeaQV WR ´VLJQµ a dRcXPeQW bXW QeYeUWKeOeVV 
ZaV a YaOLd Za\ WR cRQYe\ WKe WZR SXUSRVeV RI a ´VLJQaWXUeµ. HeQce, LW LV YeU\ cOeaU WKaW LQ WKe VaLd 
caVe, WKe cRXUW KaV acceSWed WKaW ePRMLV cRXOd KaYe OeJaO cRQVeTXeQceV. TKeUeIRUe, LI a SeUVRQ 
cRPPXQLcaWeV ZLWK aQ ePRML, WKaW SeUVRQ Pa\ be VXbMecWed WR OeJaO cRQVeTXeQceV LI VXcK 
cRPPXQLcaWLRQ cRXOd be cRQVLdeUed aV KaWe VSeecK dXe WR WKe VXUURXQdLQJ cLUcXPVWaQceV.  

UQOLNe WUadLWLRQaO cRPPXQLcaWLRQ PeWKRdV VXcK aV OeWWeUV, SOacaUdV, SRVWeUV aQd baQQeUV LQWeUQeW 
aQd VRcLaO PedLa-baVed SOaWIRUPV aOORZ WKe XVeUV WR OeaYe WKeLU cRPPeQWV RU YLeZV RQ a SRVW RU 
a SXbOLcaWLRQ. HeQce, aQ LQQRceQW SRVW cRXOd UeceLYe abVROXWe KaWe VSeecK cRPPeQWV aQd XQWLO 
WKe RULJLQaO SXbOLVKeU WaNeV UePedLaO VWeSV VXcK cRQWeQW ZLOO be YLVLbOe WR WKe SXbOLc. II VXcK a 
KaWe VSeecK cRPPeQW ¶JR YLUaO· ZLWKLQ a VKRUW SeULRd, VeULRXV UeSeUcXVVLRQV Pa\ be UeVXOWed.55 

II WKe LQMXULRXV cRPPeQW KaV beeQ Pade b\ a IaNe accRXQW XVeU RU aQ aQRQ\PRXV XVeU RQ VRcLaO 
PedLa, WKe LVVXe LV ZKeWKeU WKe RULJLQaO SXbOLVKeU RI WKe LQQRceQW SRVW cRXOd be KeOd OLabOe IRU aOO 
WKe UeVXOWV RI VXcK KaWe VSeecK cRPPeQW. II WKe RULJLQaO SXbOLVKeU KaV aVVLVWed RU aOORZed WKe 
KaWe VSeecK VWaWePeQW WR be UeSeaWed XQdeU WKe EQJOLVK OaZ, LW caQ be aUJXed WKaW WKe RULJLQaO 
SXbOLVKeU RI WKe SRVW ZLOO be KeOd OLabOe LQ WeUPV RI 'UeSeWLWLRQ UXOe'56 ZKLcK LV UecRJQLVed XQdeU 
WKe OaZ RI deIaPaWLRQ. HeQce, SUL LaQNaQ cRXUWV cRXOd deaO ZLWK a VLPLOaU VLWXaWLRQ b\ UeO\LQJ RQ 

 
52 See aOVR FacebRRN, ¶ePRMLSedLa· <KWWSV://ePRMLSedLa.RUJ/IacebRRN/> acceVVed 23 AXJXVW 2023 IRU WKe cRORUed 
ePRMLV XVed RQ VRcLaO PedLa, VSecLILcaOO\ RQ FacebRRN. 
53 IQ WKe LRUd McAOSLQe Y SaOO\ BeUcRZ (Q 49). JXVWLce TXJeQdKaW dLVcXVVLQJ WKe eIIecW RI ePRML *IQQRceQW Iace* LQ 
a WZeeW ZKLcK Uead ´WK\ LV LRUd McAOSLQe WUeQdLQJ? *IQQRceQW Iace*µ RbVeUYed WKXV, ´IW LV cRPPRQ JURXQd 
beWZeeQ WKe SaUWLeV WKaW WKe ZRUdV ´LQQRceQW Iaceµ aUe WR be Uead OLNe a VWaJe dLUecWLRQ, RU aQ ePRWLcRQ (a W\Se RI 
V\PbRO cRPPRQO\ XVed LQ a We[W PeVVaJe RU e-PaLO). ReadeUV aUe WR LPaJLQe WKaW WKe\ caQ Vee WKe DeIeQdaQW·V Iace 
aV VKe aVNV WKe TXeVWLRQ LQ WKe TZeeW. TKe ZRUdV dLUecW WKe UeadeU WR LPaJLQe WKaW WKe e[SUeVVLRQ RQ KeU Iace LV RQe 
RI LQQRceQce, WKaW LV aQ e[SUeVVLRQ ZKLcK SXUSRUWV WR LQdLcaWe (VLQceUeO\, RQ WKe DeIeQdaQW·V caVe, bXW LQVLQceUeO\ RU 
LURQLcaOO\ RQ WKe COaLPaQW·V caVe) WKaW VKe dReV QRW NQRZ WKe aQVZeU WR KeU TXeVWLRQ. TZLWWeU SeUPLWV XVeUV WR e[SUeVV 
WKePVeOYeV LQ WZeeWV RI QR PRUe WKaQ 140 cKaUacWeUV. TZeeWV aUe XVed LQ a VLPLOaU Za\ WR RUdLQaU\ cRQYeUVaWLRQ. 
PeRSOe WZeeW deVcULSWLRQV RI ZKaW WKe\ aUe dRLQJ RU ZRXOd OLNe WR dR, MRNeV aQd JRVVLS, aQd cRPPeQWV RQ SeRSOe RU 
WRSLcV aW OaUJe, aQd aQ\WKLQJ eOVe WKe\ ZaQW WR Va\. TKe\ WZeeW XVLQJ cRQYeUVaWLRQaO ZRUdV aQd e[SUeVVLRQV.µ 
54 SRXWK WeVW TeUPLQaO (SWT) Y AcKWeU LaQd & CaWWOe LWd., 2023 SKKB 116, decLded RQ 08.06.2023 SaUa 62. 
55 GRLQJ YLUaO LV ´VSUeadLQJ RU becRPLQJ SRSXOaU YeU\ TXLcNO\ WKURXJK cRPPXQLcaWLRQ IURP RQe SeUVRQ WR aQRWKeU, 
eVSecLaOO\ RQ WKe LQWeUQeW.µ CaPbULdJe DLcWLRQaU\, ¶VLUaO· <KWWSV://dLcWLRQaU\.caPbULdJe.RUJ/dLcWLRQaU\/eQJOLVK/YLUaO> 
acceVVed 23 AXJXVW 2023. 
56 AV RbVeUYed LQ LRUd McAOSLQe Y SaOO\ BeUcRZ (Q 49). ´UQdeU WKaW UXOe [UeSeWLWLRQ UXOe] a deIeQdaQW ZKR UeSeaWV 
a deIaPaWRU\ aOOeJaWLRQ Pade b\ aQRWKeU LV WUeaWed aV LI Ke Kad Pade WKe aOOeJaWLRQ KLPVeOI, eYeQ LI Ke aWWePSWV WR 
dLVWaQce KLPVeOI IURP WKe aOOeJaWLRQ.µ 
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WKe VaLd UeSeWLWLRQ UXOe. FXUWKeU, LQ VLWXaWLRQV ZKeUe LW LV QRW SRVVLbOe WR LdeQWLI\ RU WUace WKe acWXaO 
ZURQJdReU, OaZ eQIRUcePeQW aXWKRULWLeV KaYe IRcXV RQ VeaUcK eQJLQeV, VXcK aV GRRJOe, MLcURVRIW 
BLQJ aQd YaKRR.57 TKeUeIRUe, LW LV RbVeUYed WKaW XQdeU ceUWaLQ WeQVe VLWXaWLRQV WKe GRYeUQPeQW 
RI SUL LaQNa KaV WaNeQ VWeSV WR bORcN acceVV WR ceUWaLQ ZebVLWeV. T\SLcaOO\, VXcK Zeb ceQVRULQJ LV 
dRQe b\ WKe ORcaO WeOecRP UeJXOaWRU RUdeULQJ WKe LQWeUQeW VeUYLce SURYLdeUV WR bORcN VSecLILc 
URLV.58 DXe WR WKe OacN RI SURSeU OeJaO IUaPeZRUN SeUWaLQLQJ WR VXcK Zeb ceQVRUVKLS 
GRYeUQPeQW cRXOd PLVXVe WKe VaLd RSWLRQ WR cXUWaLO IUeedRP RI e[SUeVVLRQ aQd IUee VSeecK LQ 
WKe JXLVe RI VXSSUeVVLQJ KaWe VSeecK.59  

AbRYe dLVcXVVLRQ VLJQLILeV WKaW dLJLWaO WUaQVIRUPaWLRQ LQ WKe ILeOd RI LQIRUPaWLRQ cRPPXQLcaWLRQ 
KaV SURSaJaWed ceUWaLQ XQLTXe LVVXeV cRQceUQLQJ OaZ RI KaWe VSeecK aQd ceUWaLQ LVVXeV JReV WR WKe 
URRW RI LQIOLcWLQJ OLabLOLW\ XSRQ a ZURQJdReU. TKeUeIRUe, LW LV LPSRUWaQW WR aVVeVV WKe SUeVeQW OeJaO 
VWUXcWXUe LQ WKe OLJKW RI WKe OaWeVW WecKQRORJLcaO deYeORSPeQWV LQ RUdeU WR SURYLde eIIecWLYe 
PeaVXUeV WR cRPbaW KaWe VSeecK. 

IV. CRQcOXVLRQ 

IQ VXPPaU\, WKe abRYe dLVcXVVLRQ KaV LdeQWLILed a UeaO SURbOeP WKaW ZLOO RQO\ cRQWLQXe WR JURZ. 
TKe TXeVWLRQ LV ZKeWKeU WKe OaZ VKRXOd cKaQJe VLPSO\ becaXVe WKeUe LV a QeZ cRPPXQLcaWLRQ 
WecKQLTXe XVed. TKe aQVZeU VLPSO\ OLeV LQ WKe ZeOO-eVWabOLVKed OeJaO SULQcLSOe eQXQcLaWed LQ WKe 
Pa[LP ´VaOXV SRSXOL eVW VXSUePa Oe[- UeJaUd IRU WKe SXbOLc ZeOIaUe LV WKe KLJKeVW OaZ.µ60 IQ RUdeU 
ZRUdV, WKe OaZ QeedV WR PRdeUQL]e accRUdLQJ WR WKe QeedV RI WKe VRcLeW\ LQ RUdeU WR VaIeJXaUd 
WKe ZeOIaUe aQd ULJKWV RI WKe SXbOLc. CRQVLdeULQJ WKe VSecLaO LVVXeV SURSaJaWed b\ WKe dLJLWaO 
WUaQVIRUPaWLRQ RI WKe LQIRUPaWLRQ cRPPXQLcaWLRQ ILeOd, WKe SUeVeQW OeJaO V\VWeP LQ SUL LaQNa 
cRQceUQLQJ KaWe VSeecK QeedV IXUWKeU deYeORSPeQWV aQd UeIRUPV WR PeeW WKe QeZ cKaOOeQJeV LQ 
WKe dLJLWaO eUa. SXcK cKaOOeQJeV Pa\ JeW aJJUaYaWed dXe WR WKe adRSWLRQ RI cRQYeUJeQW PedLa 
cXOWXUe ZLWKRXW JLYLQJ PXcK cRQVLdeUaWLRQ WR WKe LVVXeV WKaW Pa\ IROORZ. TUadLWLRQaOO\ a KaWe 
VSeecK aUWLcOe cRQWaLQed LQ a QeZVSaSeU RU SOacaUd ZLOO RQO\ be Uead b\ WKe SeRSOe UeVLdLQJ LQ a 
WRZQ RU YLOOaJe RU SUL LaQNa. HRZeYeU, XQdeU WKe SUeVeQW cRQYeUJeQW PedLa VWUXcWXUe WKe 
QeZVSaSeU LV beLQJ Uead RQ WeOeYLVLRQ aQd WKe WeOeYLVLRQ cRQWeQW ZLOO be cRPPXQLcaWed WR WKe 
ZKROe ZRUOd WKURXJK a OLYe VWUeaP RQ VRcLaO PedLa. IQ RUdeU WR addUeVV ceUWaLQ aPbLJXLWLeV aQd 
cKaOOeQJeV LW LV SURSRVed WR LQWURdXce aQ aOO-LQcOXVLYe OeJLVOaWLRQ ZLWK cOeaU deILQLWLRQV. IQWeUQeW 
aQd VRcLaO PedLa ZLOO SURYLde LPPeQVe beQeILWV WR WKe SXbOLc aQd LQ RUdeU WR Pa[LPLVe VXcK 
beQeILWV LW LV QeceVVaU\ WR cXUWaLO WKe acWLRQV RI c\beU-bXOOLeV, JRVVLS PRQJeUV aQd SeeSLQJ WRPV 
aQd WKRVe ZKR LQWeUIeUe ZLWK WKe LQWeUeVW RI RWKeUV ZLWKRXW OaZIXO MXVWLILcaWLRQ. HeQce, WKe OaZ 
UeOaWLQJ WR KaWe VSeecK QeedV WR VaIeJXaUd WKe SeaceIXO e[LVWeQce RI a PXOWL-UeOLJLRXV aQd PXOWL-
UacLaO VRcLeW\ OLNe SUL LaQNa. 
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LeLceVWeU SWXdeQW LaZ ReYLeZ SSecLaO IVVXe ² FaOO 2023 LeLceVWeU LaZ PGR CRQIeUeQce 

 

13 

CKaQQa PeLULV Y AWWRUQe\ GeQeUaO [1994] 1 SUL L.R. 1. 

Da\aVeQa APaUaWXQJa Y. SLULPaO [1993] 1 SUL L.R. 264. 

DeVKaSUL\a Y. MXQLcLSaO CRXQcLO, NXZaUa EOL\a [1995] 1 SUL L. R. 362. 

EQYLURQPeQWaO FRXQdaWLRQ LLPLWed Y. UUbaQ DeYeORSPeQW AXWKRULW\ RI SUL LaQNa aQd RWKeUV 
[2009] 1 SUL L.R. 123. 

FeUQaQdR Y. SUL LaQNa BURadcaVWLQJ CRUSRUaWLRQ [1996] 1 SUL L.R. 157. 

FORRd Y. TLPeV NeZVSaSeUV LLPLWed [2012] UKSC 11. 

HLJK CRXUW RI WKe WeVWeUQ PURYLQce, ASSOLcaWLRQ NR. HC/BA 24/2020, 17 SeSWePbeU 2020. 

JaQaWK S. VLdaQaJe Y. PXMLWK Ja\aVXQdaUa, IQVSecWRU GeQeUaO RI PROLce SC (FR) 163/2019 decLded 
RQ 12.01.2023. 

KaUXQaWKLOaNe aQd aQRWKeU Y. Da\aQaQda DLVVaQa\aNe, CRPPLVVLRQeU RI EOecWLRQV (CaVe NR. 1) 
[1999] 1 SUL L.R. 157. 

MaOaOJRda Y. AWWRUQe\ GeQeUaO [1982] 2 SUL L.R. 777. 

MedLZaNe Y. Da\aQaQda DLVVaQa\aNe, CRPPLVVLRQeU RI EOecWLRQV [2001] 1 SUL L.R. 177. 

PeUeUa Y. MXQaZeeUa, (FRRd aQd PULce CRQWURO IQVSecWRU) 56 NLR 433. 

RRWK Y. UQLWed SWaWeV, 354 US 476 (1956). 

SRXWK WeVW TeUPLQaO LWd Y. AcKWeU LaQd & CaWWOe LWd 2023 SKKB 116, decLded RQ 08-06-2023. 

TKe LRUd McAOSLQe RI WeVW GUeeQ Y. SaOO\ BeUcRZ [2013] EWHC 1342 (QB). 

WaQLJaVXUL\a Y. S. I. PeLULV SC(FR) 199/87, decLded RQ 22.08.1988. 

WKLWQe\ Y. CaOLIRUQLa 274 U.S. 357 (1927). 

PULPaU\ SRXUceV 

AIULcaQ CKaUWeU RQ HXPaQ aQd PeRSOeV· RLJKWV (adRSWed 27 JXQe 1981, eQWeUed LQWR IRUce 21 
OcWRbeU 1986) (1982) 21 ILM 58. 

CRQVWLWXWLRQ RI WKe DePRcUaWLc SRcLaOLVW ReSXbOLc RI SUL LaQNa (1978). 

CRQYeQWLRQ IRU WKe PURWecWLRQ RI HXPaQ RLJKWV aQd FXQdaPeQWaO FUeedRPV (EXURSeaQ 
CRQYeQWLRQ RQ HXPaQ RLJKWV, aV aPeQded) (ECHR) (eQWU\ LQWR IRUce 3 SeSUePbeU 1953) 213 
UNTS 211. 

HLV E[ceOOeQc\ WKe PUeVLdeQW RI SUL LaQNa, PXbOLc EPeUJeQc\ DecOaUaWLRQ, Ga]eWWe 
(E[WUaRUdLQaU\) NR. 2273/86 daWed 01.04.2022.  

IQWeUQaWLRQaO CRQYeQWLRQ RQ WKe EOLPLQaWLRQ RI AOO FRUPV RI RacLaO DLVcULPLQaWLRQ (ICERD) 
(adRSWed 7 MaUcK 1966, eQWeUed LQWR IRUce 4 JaQXaU\ 1969) 660 UNTS 195. 
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IQWeUQaWLRQaO CRYeQaQW RQ CLYLO aQd PROLWLcaO RLJKWV (adRSWed 16 DecePbeU 1966, eQWeUed LQWR 
IRUce 23 MaUcK 1976) 999 UNTS 171. 

IQWeUQaWLRQaO CRYeQaQW RQ CLYLO aQd PROLWLcaO RLJKWV (ICCPR) AcW, NR. 56 RI 2007. 

MLQLVWU\ RI LaZ aQd JXVWLce, GRYeUQPeQW RI IQdLa, ¶CRQVWLWXWLRQ RI IQdLa· (LeJLVOaWLYe 
DeSaUWPeQW, 8 AXJXVW 2023) 
<KWWSV://cdQbbVU.V3ZaaV.JRY.LQ/V380537a945c7aaa788ccIcdI1b99b5d8I/XSORadV/2023/05/20230
50195.SdI> acceVVed 21 AXJXVW 2023. 

PeQaO CRde OUdLQaQce NR. 2 RI 1883. 

UQLYeUVaO DecOaUaWLRQ RQ HXPaQ RLJKWV (adRSWed 10 DecePbeU 1948) 217 A(III) (UDHR). 

SecRQdaU\ SRXUceV 

� � ¶DLJLWaO 2023: SUL LaQNa· (DaWaReSRUWaO, 26 JaQ 2023) 
<KWWSV://daWaUeSRUWaO.cRP/UeSRUWV/dLJLWaO-2023-VUL-OaQNa> acceVVed 21 AXJXVW 2023. 

� � ¶FacebRRN· (BULWaQQLca) <KWWSV://ZZZ.bULWaQQLca.cRP/WRSLc/FacebRRN> acceVVed 22 AXJXVW 
2023. 

� � TKe CKaQJLQJ WRUOd RI DLJLWaO LQ 2023· (DaWaReSRUWaO, 26 JaQ 2023) 
<KWWSV://daWaUeSRUWaO.cRP/JORbaO-dLJLWaO-
RYeUYLeZ#:a:We[W=TKeUe%20aUe%205.19%20bLOOLRQ%20LQWeUQeW,KLJKeU%20LQ%20PaQ\%20deYe
ORSLQJ%20ecRQRPLeV> acceVVed 21 AXJXVW 2023. 

BOaNePRUe E, WKaW WaV WKe AUab SSULQJ aQd HRZ DLd IW SSUead?· (NaWLRQaO GeRJUaSKLc, 29 
MaUcK 2019) <KWWSV://ZZZ.QaWLRQaOJeRJUaSKLc.cRP/cXOWXUe/aUWLcOe/aUab-VSULQJ-caXVe> acceVVed 
21 AXJXVW 2023. 

BURRP·V LeJaO Ma[LPV (11WK edQ, UQLYeUVaO LaZ PXbOLVKLQJ CR PYW LWd 2011). 

CaPbULdJe DLcWLRQaU\, ¶VLUaO· <KWWSV://dLcWLRQaU\.caPbULdJe.RUJ/dLcWLRQaU\/eQJOLVK/YLUaO> 
acceVVed 23 AXJXVW 2023. 

DaYLeV D, ¶MeeW WKe 7 MRVW PRSXOaU SeaUcK EQJLQeV LQ WKe WRUOd· (SeaUcK EQJLQe JRXUQaO, 3 
MaUcK 2021) <KWWSV://ZZZ.VeaUcKeQJLQeMRXUQaO.cRP/VeR/PeeW-VeaUcK-eQJLQeV/#cORVe> acceVVed 
21 AXJXVW 2023 

DZ\eU T, MedLa CRQYeUJeQce (OSeQ UQLYeUVLW\ PUeVV 2010). 

FacebRRN, ¶ePRMLSedLa· <KWWSV://ePRMLSedLa.RUJ/IacebRRN/> acceVVed 23 AXJXVW 2023. 

� � ¶HeOS CeQWUe· <KWWSV://ZZZ.IacebRRN.cRP/KeOS/135402139904490/> acceVVed 23 AXJXVW 
2023. 

GaUQeU BA, BOacN·V LaZ DLcWLRQaU\ (10WK edQ, TKRPVRQ ReXWeUV 2004). 

GRRJOe, ¶HaWe SSeecK PROLc\· (YRXTXbe PROLcLeV, 05 JXQe 2019) 
<KWWSV://VXSSRUW.JRRJOe.cRP/\RXWXbe/aQVZeU/2801939?KO=eQ#> acceVVed 21 AXJXVW 2023. 
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GXQaZaUdeQe N, DLJLWaO TUaQVIRUPaWLRQ LQ SUL LaQNa: OSSRUWXQLWLeV aQd CKaOOeQJeV LQ PXUVXLW 
RI LLbeUaO PROLcLeV (FULedULc NaXPaQQ FRXQdaWLRQ SUL LaQNa 2017). 

HXPaQ RLJKWV CRPPLVVLRQ RI SUL LaQNa, ¶LeJaO AQaO\VLV RI WKe ScRSe RI SecWLRQ 3 RI WKe ICCPR 
AcW NR. 56 RI 2007 aQd AWWeQdaQW RecRPPeQdaWLRQV· <KWWSV://ZZZ.KUcVO.ON/ZS-
cRQWeQW/XSORadV/2020/02/LEGAL-ANALYSIS-OF-THE-SCOPE-OF-SECTION-3-OF-THE-
ICCPR-ACT-NO.56-OF-2007-_-EQJOLVK.SdI> acceVVed RQ 03 JXQe 2023. 

Ja\aPSaWK\ WLcNUaPaUaWQe, FXQdaPeQWaO RLJKWV LQ SUL LaQNa (3Ud edQ, SWaPIRUd LaNe 2021). 

JeQNLQV H, CRQYeUJeQW CXOWXUe WKeUe OOd aQd NeZ MedLa CROOLde (NeZ YRUN UQLYeUVLW\ PUeVV 
2006). 

MeWa, ¶HaWe VSeecK· (FacebRRN CRPPXQLW\ SWaQdaUdV, 22 AXJXVW 2023) 
<KWWSV://WUaQVSaUeQc\.Ib.cRP/eQ-Jb/SROLcLeV/cRPPXQLW\-VWaQdaUdV/KaWe-VSeecK/> acceVVed 22 
AXJXVW 2023. 

PeUeUa S, ¶TKe EWKQLc CRQIOLcW LQ SUL LaQNa: A HLVWRULcaO aQd SRcLRSROLWLcaO OXWOLQe· (WRUOd 
BaQN, FebUXaU\ 2021) 
<KWWSV://dRcXPeQWV1.ZRUOdbaQN.RUJ/cXUaWed/eQ/727811468302711738/SdI/677060WP00PUB
L0LR0SROLWLcaO0OXWOLQe.SdI> acceVVed 21 AXJXVW 2023. 

UQLWed NaWLRQV HXPaQ RLJKWV OIILce RI HLJK CRPPLVVLRQeU, ¶UQLYeUVaO DecOaUaWLRQ RI HXPaQ 
RLJKWV aW 70: 30 AUWLcOeV RQ 30 AUWLcOeV - AUWLcOe 19· (UQLWed NaWLRQV, 28 NRYePbeU 2018) 
<KWWSV://ZZZ.RKcKU.RUJ/eQ/SUeVV-UeOeaVeV/2018/11/XQLYeUVaO-decOaUaWLRQ-KXPaQ-ULJKWV-70-30-
aUWLcOeV-30-aUWLcOeV-aUWLcOe-
19#:a:We[W=AUWLcOe%2019%20LQcOXdeV%20WKe%20ULJKW,YaJXe%20RU%20aPbLJXRXV%20OaZV%20
SURKLbLWLQJ%20%E2%80%9C> acceVVed 21 AXJXVW 2023. 

We aUe VRcLaO LQc, 'DLJLWaO 2023: SUL LaQNa' (DaWaReSRUWaO, 26 JaQ 2023) 
<KWWSV://daWaUeSRUWaO.cRP/UeSRUWV/dLJLWaO-2023-VUL-OaQNa> acceVVed 21 AXJXVW 2023 

WLcNUaPaUaWQe J, FXQdaPeQWaO RLJKWV LQ SUL LaQNa (3Ud edQ, SWaPIRUd LaNe 2021). 
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E[WeQded AbVWUacWV 

TKe ReaOLVWLc PURVSecWV RI CRQWUacWXaO ReOaWLRQV IRU EPeUJLQJ TecKQRORJLeV: MeWaYeUVe aQd AI: 
EYaOXaWLRQ RI PRVVLbOe PaWKZa\V IRU LeJaO AcWLQJ 

Va]JeQ ZaNKaU\aQ* 

IQWURdXcWLRQ 

TKe LQQRYaWLYe WecKQRORJLeV LQWURdXced cKaQJLQJ WUeQdV LQ RXU daLO\ SUa[LV. TKe PRdeUQ 
deYeORSPeQW aQd LQWeQVLYe LQWeJUaWLRQ RI QRYeOWLeV eVWabOLVKed QeZ SRVVLbLOLWLeV IRU VRcLeW\. 
IQdeed, WKe OeJaO VcRSe aQd eVSecLaOO\ WKe dRcWULQaO SULVP RI UeVeaUcK RQ PaWWeUV RI PRdeUQ 
WecKQRORJLcaO deYeORSPeQWV Qeed WR KaYe VROXWLRQV WKaW SOa\V aQ LPSRUWaQW UROe VLQce LW caQ be 
cRQVLdeUed aV a OaXQcKLQJ SRLQW IRU QeZ UeJXOaWLYe PeaVXUeV. AOVR, LW caQ be UePaUNed WKaW ´LW LV 
QRW a QeZ WKLQJ WKaW WecKQRORJLcaO LQQRYaWLRQ LQ WKe OaZ KaV aWWUacWed a ORW RI aWWeQWLRQµ.1 TKe 
decadeQce RI AUWLILcLaO IQWeOOLJeQce aQd MeWaYeUVe LPSUeVVeV aQd VKRZV XQSUecedeQW Za\V IRU 
XVeUV aQd cUeaWRUV. TKe OeJaO VcRSe RI PRdeUQ cUeaWLYLW\ RSeQLQJV UeIOecWV WKe Qeed IRU VXVWaLQabOe 
aQd UeVLVWaQW OeJaO VXSSRUW IRU WKe eIIecWLYe deYeORSPeQW RI ecRQRPLeV.  

PULVP RI ReVeaUcK: YLVLRQ, RbVeUYaQce, aQd aVVXPSWLRQV 

IQdeed, AI KaV aOUead\ deYeORSed RQ a ceUWaLQ OeYeO WR be ZeOO LQWeJUaWed LQWR OLIe aQd WKLV eQabOeV 
WR KaYe eaV\-acceVVLbOe PacKLQeU\ VXSSRUW RQ YaULRXV LVVXeV. TKe UROe RI AI LV eVSecLaOO\ 
KLJKOLJKWed QRW RQO\ IRU LQdLYLdXaO dePaQdV bXW LQcOXdeV cRUSRUaWLYe aSSURacK WR QeZ 
SRVVLbLOLWLeV WKaW PLJKW SOa\ LPSacWLQJ UROe LQ WKe PaQaJeULaO SaUW RI ecRQRPLc SURdXcWLYLW\. 
IQdeed, ´LW LV QRW VXUSULVLQJ WKaW AI LV VR dLIILcXOW WR deILQe cOeaUO\µ.2 

IQdeed, WKe PeaQLQJ RI AI KaYe PXOWLIXQcWLRQaO LPSOLcaWLRQV b\ SURYLdLQJ eIIecWLYeQeVV IRU 
dLIIeUeQW VeJPeQWV ZKeUe daWa aQd LPPeQVe LQIRUPaWLRQ aUe accXPXOaWed IRU aQaO\VLV. B\ WKLV 
Za\ PLJKW be LPSRUWaQW WR LQcOXde WKaW ´WKLV VceSWLcaO UecLWaO LV cRPPRQSOace LQ dLVcXVVLRQV RI 
WKe VRcLaO LPSacWV RI AI WRda\µ.3 

CeUWaLQ aWWeQWLRQ caQ be dedLcaWed WR WKe PRdLILcaWLRQ RI WKe OaZ-PaNLQJ LQLWLaWLYeV, SROLc\ 
UeJXOaWLRQV, aQd eVSecLaOO\ RQ SUacWLce-RULeQWed LVVXeV. IQ IacW, caQ be PeQWLRQed WKaW ´AUWLILcLaO 
LQWeOOLJeQce (AI) UeIeUV WR WKe eIIecW JeQeUaWed b\ WKe UeaOLVaWLRQ RI KXPaQ PLQdV WKURXJK 
cRPSXWeUVµ.4 

 IQ WKe IROORZLQJ SULVP RI AI deYeORSPeQWV, aV aQ LQVWLWXWLRQ caQ be LQ a VWLPXOaWLYe UaWKeU WKaQ 
UeVWULcWLYe aSSURacK VLQce LW LV QeceVVaU\ IRU VPRRWK aQd SURdXcWLYe deYeORSPeQW ZLWK a 
SUeURJaWLYe RI XVeU-RULeQWed SULRULW\. HRZeYeU, Qeed WR SRLQW WKaW ´OQ WKe RWKeU KaQd, ORZ-ULVN 

 
* PKD SWXdeQW, UQLYeUVLW\ RI LeLceVWeU, ORCID ID: 0009-0002-6764-3089. 
1 BaUW VeUKeLM, ¶AUWLILcLaO IQWeOOLJeQce aV LaZ· (2020) 28 AUWLILcLaO IQWeOOLJeQce aQd LaZ 181 
<KWWSV://dRL.RUJ/10.1007/V10506-020-09266-0> acceVVed 30 Ma\ 2023. 
2 HaURRQ SKeLNK, CRULeQ PULQV aQd EULN ScKULMYeUV, ¶AUWLILcLaO IQWeOOLJeQce: DeILQLWLRQ aQd BacNJURXQd· LQ HaURRQ 
SKeLNK, CRULeQ PULQV aQd EULN ScKULMYeUV (edV) MLVVLRQ AI: TKe NeZ S\VWeP TecKQRORJ\ (SSULQJeU IQWeUQaWLRQaO 
PXbOLVKLQJ 2023) <KWWSV://dRL.RUJ/10.1007/978-3-031-21448-6_2> acceVVed 30 Ma\ 2023. 
3 R\aQ CaOR, ¶AUWLILcLaO IQWeOOLJeQce aQd WKe CaURXVeO RI SRIW LaZ· (2021) 2 IEEE TUaQVacWLRQV RQ TecKQRORJ\ aQd 
SRcLeW\ 171 <dRL: 10.1109/TTS.2021.3113288> acceVVed 01 JXQe 2023. 
4 JLQJcKeQ ZKaR aQd BeaWUL] GyPe] FaULxaV, ¶AUWLILcLaO IQWeOOLJeQce aQd SXVWaLQabOe DecLVLRQV· (2023) 24 EXURSeaQ 
BXVLQeVV OUJaQL]aWLRQ LaZ ReYLeZ 1 <KWWSV://dRL.RUJ/10.1007/V40804-022-00262-2> acceVVed 30 Ma\ 2023. 
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AI V\VWePV aUe VXbMecW WR YaULRXV WUaQVSaUeQc\ RbOLJaWLRQV, aQd WKe adRSWLRQ RI cRdeV RI cRQdXcW 
LV eQcRXUaJed.µ5 

TKe JeQeUaO UeJXOaWLYe QRUPV LQ WKe VcRSe RI AI cRQWUacWXaO UeOaWLRQV aUe SUeVeQW RQ WKe IROORZLQJ 
RbMecWV. IQ WKe cXUUeQW VcRSe caQ be LPSRUWaQW WR PeQWLRQ LPSRUWaQce RI a) AI eYaOXaWLRQ LQ WKe 
UeJXOaU cRQWUacWXaO UeOaWLRQ; b) LQdLYLdXaO baVed cULWLcaO RbVeUYaWLRQ RI AI LQ cRUUeOaWLRQ ZLWK 
cXUUeQW OaZ; c) AI UeOaWLRQ LQ WKe IRcXV RI cRUSRUaWe SROLc\ aQd LWV UeJXOaWLYe QeedV. IQ addLWLRQ 
WR WKe WKeRUeWLcaO cRPSRQeQW caQ be LPSRUWaQW WR UeIOecW RQ WKe SUacWLcaO VLde RI AI cRQVLdeUaWLRQ 
LQ WKe SULVP RI IP OaZ aQd KLJKOLJKW VeYeUaO LVVXeV VXcK aV a) eWKLcaO aQd eQWLW\-UeOaWed YLVLRQ; b) 
WKe UROe RI AI LQWeJUaWLRQ LQ WKe cUeaWLRQ SURceVV; c) WKe LPSacW aQd ULVN UeOaWed LVVXed IRU acWLRQV 
WKaW aXWRPaWed aQd WUXVWed WR AI. 

AW WKe VaPe WLPe WKe UROe RI MeWaYeUVe QRW VLPLOaUO\ bXW LPSUeVVLYeO\ IaVW KROdLQJ WUeQd IRU 
d\QaPLc deYeORSPeQW aQd UeSUeVeQWLQJ LQWeUeVW IRU LQdLYLdXaOV aQd bXVLQeVV.  TR RbVeUYe LQ 
deWaLO LW QeceVVaU\ WR PeQWLRQ WKaW ´RQe Za\ WR WKLQN RI WKe MeWaYeUVe LV aV aQ IQWeUQeW WKaW LV 
eQWLUeO\ LPPeUVLYeµ.6 IQ IacW, MeWaYeUVe UeIOecWV QeZ IRUP RI cRPPXQLcaWLRQ aQd ORRN aV a 
SOaWIRUP IRU PeaQLQJIXO SRVVLbLOLWLeV. NeZ WecKQRORJLcaO YLUWXaO VSace SURYLdLQJ IUee LdeaV IRU 
cUeaWLYLW\ aQd VWURQJ ecRQRPLc beQeILWV ZLWK WKe aLP RI cUeaWLYe LdeaV. TKe cXUUeQW VcRSe RI WKe 
VWXd\ VKRZLQJ LQWeUeVW LQ WKe SULVP RI OaZ aQd LWV cRQQecWLRQ WR MeWaYeUVe. NRZada\V aOUead\ 
cLUcXOaWed PeaQLQJ RI WKe MeWa LaZ aQd LWV WUeQd WR be cRQVLdeUed aV a QeZ OeJaO dLPeQVLRQ. 
TKe aUJXPeQW VXSSRUWed b\ WKe SRVVLbOe QeedV WR KaYe PRUe e[WeQded IURQWLeU IRU RSeQ 
LQQRYaWLYe cUeaWLYLW\ LdeaV WKaW UeTXLUeV QeZ OeJaO QRUPV. EVWabOLVKLQJ ULJKW aQd VXVWaLQabOe 
cRQdLWLRQV LQWURdXcLQJ cRQWePSRUaU\ OeJaO SULVP IRU ULJKW PaQaJePeQW RI cRQWUacWXaO UeOaWLRQV 
ZLWKLQ WKe IUaPe RI UeaOLW\ aQd YLUWXaOLW\ cRQceSWV deWaLOV XQdeUWaNLQJ.  

IQ IacW, MeWaYeUVe aV a QeZ PeaQLQJ RI YLUWXaO VSace dLUecWO\ cRQQecWed ZLWK WKe IP OaZ VLQce 
LPPaWeULaO UeIOecWLRQ dLUecWO\ VKRZed IP RbMecWV RQOLQe.  IQ JeQeUaO IP OaZ UeIOecWLQJ QeZ WUeQdV 
LQ WKe VcRSe RI IP UeOaWed LVVXeV b\ LQcOXdLQJ WUadePaUNV aQd eVSecLaOO\ cRS\ULJKW SURWecWed 
RbMecWV. AV aQ e[aPSOe, ´LQ cRS\ULJKW OaZ, AI UaLVeV WKe TXeVWLRQ ZKeWKeU ZRUNV cUeaWed b\ LW caQ 
VWLOO be UeJaUded aV a SeUVRQaO LQWeOOecWXaO cUeaWLRQ, ZKLcK LV cUXcLaO IRU acNQRZOedJLQJ cRS\ULJKW 
SURWecWLRQ IRU a ZRUN.µ7 

TKe PaLQ RbMecWV IRU MeWaYeUVe aUe aOVR a TXeVWLRQ RI daWa SURWecWLRQ PeaVXUeV, UeJXOaWLYe QeedV 
IRU VPRRWK LQVWLWXWLRQaO aQd bXVLQeVV IXQcWLRQed. 

CRQcOXVLRQ  

TKXV, cRQVLdeUaWLRQ RI AI aQd MeWaYeUVe cRQQecWLRQ LQ WKe IRcXV RI cRQWUacWXaO UeOaWLRQ VKRZV 
a dLVWLQcWLYe SULVP RI PRdeUQ QeedV IRU deaOLQJV aQd cRRUdLQaWLRQ RI VSecLILc SUacWLcaO SaUWV RI 
OeJaO e[ecXWLRQ. TKe OeYeO RI PRdeUQ deYeORSPeQW caQ be RbVeUYed aV SURJUeVVLYe, aQd WUeQd 
UeOaWed WKURXJK WKe SULVP RI AI PRdLILcaWLRQV. TKe cXUUeQW UeVeaUcK LV dedLcaWed WR RbVeUYLQJ 
RQJRLQJ WUeQdV, PaNe aQ aQaO\VLV RI AI aQd MeWaYeUVe cRQQecWLYLW\, LWV LPSOLcaWLRQ LQ WKe SULVP 
RI OaZ aQd LQ ceUWaLQ cRUUeOaWLRQ ZLWK WKe IP LaZ. 

 
5 GLXVeOOa FLQRccKLaUR, ¶TKe ReJXOaWLRQ RI AUWLILcLaO IQWeOOLJeQce· [2023] AI & SOCIETY 
<KWWSV://dRL.RUJ/10.1007/V00146-023-01650-]> acceVVed 30 Ma\ 2023. 
6 AbbaV M AO-GKaLOL aQd RWKeUV, ¶A ReYLeZ RI MeWaYeUVe·V DeILQLWLRQV, AUcKLWecWXUe, ASSOLcaWLRQV, CKaOOeQJeV, 
IVVXeV, SROXWLRQV, aQd FXWXUe TUeQdV· (2022) 10 IEEE AcceVV 125835, 2022, <dRL: 10.1109/ACCESS.2022.3225638 
> acceVVed 01 JXQe 2023. 
7 GeUaOd SSLQdOeU, ¶CRS\ULJKW LaZ aQd AUWLILcLaO IQWeOOLJeQce· (2019) 50 IIC - IQWeUQaWLRQaO ReYLeZ RI IQWeOOecWXaO 
PURSeUW\ aQd CRPSeWLWLRQ LaZ 1049 <KWWSV://dRL.RUJ/10.1007/V40319-019-00879-Z> acceVVed 30 Ma\ 2023. 
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VeUKeLM B, ¶AUWLILcLaO IQWeOOLJeQce aV LaZ· (2020) 28 AUWLILcLaO IQWeOOLJeQce aQd LaZ 181 
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E[WeQW aQd PURbOePV ZLWK ReJaUdV WR PeUVRQaO DaWa PURWecWLRQ XQdeU TXUNLVK CLYLO aQd 
CULPLQaO LaZ 

LeYeQW EPUe g]J�o* 
H�Ve\LQ BaKad×U dROaN** 

PURWecWLRQ RI SeUVRQaO daWa LQ TXUNLVK OaZ RSeUaWeV RQ WKUee SLOOaUV: CLYLO, cULPLQaO, aQd 
adPLQLVWUaWLYe. FRU PeaVXUeV RI cLYLO OaZ PeUVRQaO DaWa PURWecWLRQ LaZ [PDPL] cRQILQeV LWVeOI 
RQO\ WR UeIeUULQJ WR YLROaWLRQ RI ´SeUVRQaOLW\ ULJKWµ. TKXV, cLYLO OaZ VaQcWLRQV aUe baVed RQ JeQeUaO 
SULQcLSOeV XQdeU TXUNLVK CLYLO CRde [TCC]. CULPLQaO OaZ, RQ WKe RWKeU KaQd, IRUeVeeV VSecLILc 
UXOeV SeUPLWWLQJ SURceVVLQJ RI SeUVRQaO daWa LQ cULPLQaO adMXdLcaWLRQ aQd cULPeV RQ bUeacKeV RI 
SeUVRQaO daWa SURWecWLRQ UXOeV. TKLV SaSeU aLPV WR e[aPLQe aQd eYaOXaWe WKe VcRSe aQd eIILcLeQc\ 
RI cLYLO aQd cULPLQaO VaQcWLRQV IRU SeUVRQaO daWa bUeacKeV.  

PURWecWLRQ UQdeU CLYLO LaZ 

CRQceSWXaOL]aWLRQ RI PeUVRQaOLW\ RLJKW 

WKLOe cRPPRQ OaZ SURWecWV SeUVRQaOLW\ baVed RQ WRUWV IRU dLIIeUeQW LQWeUeVWV VXcK aV deIaPaWLRQ1 
RU ZLWK a SURSeUW\ RULeQWed LQdLYLdXaO-baVed aSSURacK2, TXUNLVK OaZ SURYLdeV a JeQeUaO 
SeUVRQaOLW\ ZKLcK LV aQ LQcRQJUXRXV cRQceSW ZLWK cRPPRQ OaZ. IW cRYeUV dLIIeUeQW SeUVRQaOLW\ 
LQWeUeVWV ZKLcK aUe QRW QXPeUXV cOaXVXV3. FRU SeUVRQaO daWa SURWecWLRQ, WKe IXOcUXP RI SeUVRQaOLW\ 
ULJKW aSSURacK LV WKaW WKe OeJaOO\ SURWecWed LQWeUeVW LV SeUVRQaOLW\ RI daWa RZQeU, QRW daWa LWVeOI 4. 
AccRUdLQJO\, WKe PaMRULW\ LQ OLWeUaWXUe aSSURacKeV SeUVRQaO daWa aV a SaUW RI RQe·V SeUVRQaOLW\ 
ULJKW5. 

PUe-BLUWK aQd PRVW-MRUWeP PURWecWLRQ 

SLQce TXUNLVK OaZ UecRJQL]eV OeJaO caSacLW\ aQd SeUVRQaO ULJKWV UeWURacWLYeO\ WR cRQceSWLRQ, ULJKW 
WR dePaQd SURWecWLRQ XQdeU cLYLO OaZ e[LVWV IRU XQbRUQ6. TKLV becRPeV YLWaO LQ ceUWaLQ caVeV VXcK 
aV PedLcaO RSeUaWLRQV RQ IeWXV RU JeQeWLc dLVeaVeV. TKXV, SURWecWLRQ RI SeUVRQaO daWa RI aQ 

 
* ReVeaUcK aVVLVWaQW LQ CULPLQaO LaZ DeSaUWPeQW aQd PK.D. caQdLdaWe LQ KRo UQLYeUVLW\ LaZ ScKRRO, �ǚVWaQbXO. 
OR]JXc@NX.edX.WU. ORCID ID: 0000-0002-4561-1601 
** ReVeaUcK aVVLVWaQW LQ CLYLO LaZ DeSaUWPeQW aQd PK.D. caQdLdaWe LQ KRo UQLYeUVLW\ LaZ ScKRRO, �ǚVWaQbXO. 
KbcROaN@NX.edX.WU. ORCID ID: 0000-0001-6274-7175 
1 FRU UK Vee JRKaQQ NeeWKOLQJ, ¶PeUVRQaOLW\ RLJKWV: A CRPSaUaWLYe OYeUYLeZ· (2005) 38 TKe CRPSaUaWLYe aQd 
IQWeUQaWLRQaO LaZ JRXUQaO RI SRXWKeUQ AIULca 210, 215-216. 
2 FRU WKe US Vee RROI H WebeU aQd DRPLQLc SWeLJeU, TUaQVaWOaQWLc DaWa PURWecWLRQ LQ PUacWLce (SSULQJeU 2017) 27. 
3 RRQa SeUR]aQ, MedeQL HXNXN (8WK edQ, VedaW KLWaSo×O×N 2017) 454. 
4 DaPOaU G�US×QaU, ¶KLşLVeO VeULOeULQ KRUXQPaV×QdaQ DR�ǍaQ HXNXNL SRUXPOXOXN· (2017) 19 D.E.h. HXNXN 
FaN�OWeVL DeUJLVL, PURI.DU. ŞeUeI EUWaş·a AUPa�ǍaQ 679., 684; Iş×N AVO× HaQ, ¶VeUL SaKLbLQLQ KLşLVeO VeUL h]eULQdeNL 
HaNN×Q×Q HXNXNL NLWeOL�Ǎ L Iş×�Ǎ ×Qda KLşLVeO VeULQLQ TLcaULOeşPeVL· LQ U�ǍXU OUKaQ, MeKPeW EPLU G|Na aQd Ece 
G|]WeSe deOebL (edV), GeQo HXNXNoX AUaşW×UPac×OaU SePSR]\XPX 11-12 ENLP 2019 (OQ �ǚNL LeYKa 2020), 531. 
5 LbLd 455²456; H�Ve\LQ CaQ ANVR\, KLşLVeO VeULOeULQ KRUXQPaV× (daNPaN Ya\×QeYL 2010) 71²72; Ha\UXQLVa 
g]dePLU, EOeNWURQLN HabeUOeşPe AOaQ×Qda KLşLVeO VeULOeULQ KRUXQPaV× (SeoNLQ Ya\×Qc×O×N 2009) 95; Iş×N AVO× HaQ, 
¶VeUL SaKLbLQLQ KLşLVeO VeUL h]eULQdeNL HaNN×Q×Q HXNXNL NLWeOL�Ǎ L Iş×�Ǎ ×Qda KLşLVeO VeULQLQ TLcaULOeşPeVL· LQ U�ǍXU 
OUKaQ, MeKPeW EPLU G|Na aQd Ece G|]WeSe deOebL (edV), GeQo HXNXNoX AUaşW×UPac×OaU SePSR]\XPX 11-12 
ENLP 2019 (OQ �ǚNL LeYKa 2020) 538. 
6 T�Oa\ A\d×Q hQYeU, CeQLQLQ HXNXNL KRQXPX (OQ �ǚNL LeYKa 2011) 32. 

mailto:lozguc@ku.edu.tr
mailto:hbcolak@ku.edu.tr


LeLceVWeU SWXdeQW LaZ ReYLeZ SSecLaO IVVXe ² FaOO 2023 LeLceVWeU LaZ PGR CRQIeUeQce 

 

20 

XQbRUQ cKLOd LV XQdeU WKe VcRSe RI PDPL YLa WKeLU RZQ SeUVRQaOLW\ ULJKW ZLWKRXW Qeed RI a VSecLaO 
SURYLVLRQ7.  

TKe VWaWXV RI deceaVed LV, RQ WKe RWKeU KaQd, LV PRUe cRQWURYeUVLaO. PeUVRQaO ULJKWV eQd ZLWK eQd 
RI SeUVRQaOLW\, RU QaPeO\ ZLWK deaWK8. AccRUdLQJO\, SeUVRQaO daWa RI WKe deceaVed LV, LQ SULQcLSOe, 
e[cOXded IURP WKe VcRSe RI PDPL9 aQd daWa cRQWUROOeU·V RbOLJaWLRQV XQdeU PDPL eQdV ZLWK WKe 
deaWK RI daWa RZQeU aV ZeOO10. TKXV, LW LV aUJXed WKaW KeLUV caQQRW dePaQd SURWecWLRQ IRU SeUVRQaO 
daWa RI deceaVed11. HRZeYeU, VLQce PDPL UeIeUV WR JeQeUaO UeJLPe RI SeUVRQaOLW\ ULJKWV, LW LV aOVR 
VXJJeVWed WKaW WKe debaWe RI SURWecWLRQ RI SeUVRQaOLW\ aIWeU deaWK, XQdeU WKe PePRU\ dRcWULQe RU 
SRVW-PRUWeP SURWecWLRQ WKeRU\, VKRXOd be cRQVLdeUed12. DeVSLWe SRVW-PRUWeP SURWecWLRQ WKeRU\ 
LV e[ceSWLRQaO IRU ceUWaLQ SeUVRQaOLW\ LQWeUeVWV aQd OLPLWed WR SURWecWLYe acWLRQV13, LW VKRXOd be 
cRQVLdeUed IRU SURWecWLRQ RI deceaVed·V SeUVRQaO daWa.  

PURWecWLYe ScKePe 

AV WKe LQdLcaWLRQ WKeRU\ VXJJeVWV, aQ acW bUeacKLQJ SeUVRQaOLW\ ULJKW LV RbMecWLYeO\ XQOaZIXO XQdeU 
TXUNLVK OaZ. TKXV, SURceVVLQJ SeUVRQaO daWa LV SeU Ve XQOaZIXO14. AJaLQVW bUeacK RI SeUVRQaOLW\ 
ULJKW, TCC SURYLdeV WKe IROORZLQJ WePSRUaOO\ dLIIeUeQWLaWed SURWecWLYe acWLRQV; acWLRQ IRU 
SURKLbLWLRQ RI SRWeQWLaO LQIULQJePeQW, acWLRQ IRU VWRSSLQJ RI LQIULQJePeQW aQd acWLRQ IRU 
decOaUaWLRQ RI WKe XQOaZIXOQeVV RI LQIULQJePeQW.  

IQ addLWLRQ WR SURWecWLYe acWLRQV, bUeacK RI SeUVRQaO daWa SURWecWLRQ SURYLVLRQV OeadV WR JeQeUaO 
WRUWLRXV OLabLOLW\15 RI ZKLcK UeTXLUeV a IaXOW\ bUeacK aQd PaWeULaO RU LPPaWeULaO daPaJe. HRZeYeU, 
dXe WR bXUdeQ RI SURRI UeVWLQJ RQ daWa RZQeU LQ SURYLQJ SURceVVRU·V RU cRQWUROOeU·V IaXOW aQd WKe 
LQIRUPaWLRQ aV\PPeWU\, JeQeUaO WRUWLRXV OLabLOLW\ KaV OLPLWed aSSOLcaWLRQ eVSecLaOO\ LQ PaVV 
SURceVVLQJ RI SeUVRQaO daWa. IW ZRXOd be, de OeJe IeUaQda, a IaYRUabOe OeJLVOaWLYe SROLc\ WR PaNe 
SeUVRQaO daWa bUeacKeV VXbMecW WR WRUWLRXV OLabLOLW\ ZLWKRXW IaXOW, L.e. VWULcW WRUWLRXV OLabLOLW\. PURRI 
RI daPaJe LV aOVR a OLPLWaWLRQ LQ WKLV UeVSecW. DeVSLWe EXURSeaQ CRXUW RI JXVWLce·V [ECJ] caVe-OaZ 
RQ JeQXLQe deWeUUeQW eIIecW LQ WKe TXaQWLILcaWLRQ RI LPPaWeULaO daPaJe16 aQd eYROXWLRQ RI caVe-
OaZ LQ OLQe ZLWK ECJ17, WKe beQcKPaUN IRU UecRJQLWLRQ RI LPPaWeULaO daPaJe·V e[LVWeQce LV VWLOO 
UeOaWLYeO\ KLJK aQd aPRXQWV RI cRPSeQVaWLRQ aUe ORZ. 

LacN RI EIIecWLYe COaVV AcWLRQ PURcedXUeV  

 
7 MXUaW DeYeOLR�Ǎ OX, 6698 Sa\×O× KLşLVeO VeULOeULQ KRUXQPaV× KaQXQX LOe KaUş×OaşW×UPaO× OOaUaN AYUXSa BLUOLğL GeQeO 
VeUL KRUXPa T�]�ğ� U\aU×Qca KLşLVeO VeULOeULQ KRUXQPaV× HXNXNX (OQ �ǚNL LeYKa 2017) 31; FXUNaQ G�YeQ 
TaşWaQ, T�UN S|]OeşPe HXNXNXQda KLşLVeO VeULOeULQ KRUXQPaV× (OQ �ǚNL LeYKa 2017) 35²36; OQXU BaVN×Q, T�UN 
HXNXNX BaN×P×QdaQ KLşLOLN HaNN× KaSVaP×Qda KLşLVeO VeULOeULQ KRUXQPaV× (SeoNLQ Ya\×Qc×O×N 2021) 27. 
8 KePaO O�ǍX]PaQ, g]eU SeOLoL aQd SaLbe ONWa\-g]dePLU, KLşLOeU HXNXNX (16WK edQ, FLOL] KLWabeYL 2016) 23²24. 
9 MeVXW SeUdaU deNLQ, AYUXSa BLUOLğL HXNXNX\Oa MXNa\eVeOL OOaUaN 6698 Sa\×O× KaQXQ deUoeYeVLQde KLşLVeO 
VeULOeULQ KRUXQPaV× HXNXNX (3Ud edQ, OQ �ǚNL LeYKa 2020) SaUa 85. 
10 MXUaW UoaN, ¶KLşLVeO VeULOeULQ gO�P SRQUaV× KRUXQPaV×· (2021) 6 �ǚVWaQbXO MedeQL\eW hQLYeUVLWeVL HXNXN 
FaN�OWeVL DeUJLVL 97, 112. 
11 DeYeOLR�Ǎ OX (Q 10) 32. 
12 UoaN (Q 13) 105. 
13 RRQa SeUR]aQ aQd BaNL �ǚONa\ EQJLQ, MLUaV HXNXNX (7WK edQ, SeoNLQ Ya\×Qc×O×N 2021) 119; O�ǍX]PaQ, SeOLoL aQd 
ONWa\-g]dePLU (Q 11) 25. 
14 HaQ (Q 8) 432²433; ANVR\ (Q 6) 82. 
15 BaVN×Q (Q 10) 133 II; G�US×QaU (Q 3) 690; g]dePLU (Q 6) 107. 
16 PaXO VRLJW aQd AOe[ YRQ deP BXVVcKe, TKe EU GeQeUaO DaWa PURWecWLRQ ReJXOaWLRQ (GDPR): A PUacWLcaO GXLde 
(SSULQJeU 2017) 205²206. 
17 See 21VW CLYLO CKaPbeU, CaVe QR. 2018/2474, DecLVLRQ QR. 2018/4840, 15.05.2018; CaVe QR. 2018/1429, DecLVLRQ 
QR. 3814, 16.04.2018; CaVe QR. 2018/1428, DecLVLRQ QR.2018/3810, 16.04.2018 
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AOWKRXJK a cOaLP IRU cRPSeQVaWLRQ LV aQ RSWLRQ, WKe LQIRUPaWLRQ aV\PPeWU\ PaNeV WKe LQdXYLaO 
cLYLO OLWLJaWLRQ LQeIIecWLYe aJaLQVW daWa bUeacKeV. TKLV LQcUeaVed WKe QXPbeU RI cOaVV acWLRQV LQ 
VeYeUaO MXULVdLcWLRQV UeceQWO\18. AOWKRXJK a cOaVV acWLRQ LV SeUPLVVLbOe XQdeU WKe JeQeUaO SURYLVLRQ 
RI CRde RI CLYLO PURcedXUe aQd LaZ RQ CRQVXPeU PURWecWLRQ, WKe VXbMecW JURXS LV OLPLWed aQd 
RQO\ WKe SURWecWLYe acWLRQV aUe SeUPLVVLbOe, QRW acWLRQV IRU cRPSeQVaWLRQ. TKLV cRQVWLWXWeV 
aQRWKeU PaMRU dUaZbacN RI TXUNLVK cLYLO OLabLOLW\ UeJLPe LQ daWa SURWecWLRQ.  

PURWecWLRQ UQdeU CULPLQaO LaZ 

PURceVVLQJ RI PeUVRQaO DaWa DXULQJ CULPLQaO AdMXdLcaWLRQ 

PURWecWLRQ RI SeUVRQaO daWa LV VeeQ LQ WZR dLVWLQcW PeWKRdV LQ cULPLQaO OaZ. OQe UeOaWeV WR VSecLILc 
UXOeV UeJaUdLQJ KaQdOLQJ RI daWa dXULQJ cULPLQaO adMXdLcaWLRQ, ZKLcK JLYeV aXWKRULW\ WR WKe SROLce, 
SURVecXWLRQ, RU cRXUWV WR cROOecW aQd VWRUe SeUVRQaO daWa UeOeYaQW WR WKe caVe aW KaQd. TKeVe 
LQcOXde SK\VLcaO LQVSecWLRQ, cROOecWLRQ RI bRd\ VaPSOeV VXcK aV VaOLYa, KaLU, bORRd, WKeLU aQaO\VLV 
IRU DNA eYLdeQce; UecRUdLQJ RI SKRWRJUaSKV, PeaVXUePeQWV, ILQJeUSULQWV, YRLce UecRUdLQJV; 
WeOecRPPXQLcaWLRQV PRQLWRULQJ, YLdeR VXUYeLOOaQce. AQ LPSRUWaQW SRLQW UeJaUdLQJ KaQdOLQJ RI 
SeUVRQaO daWa LQ cULPLQaO adMXdLcaWLRQ LV WKaW WKe PDPL LV QRW aSSOLcabOe WR WKeVe PeaVXUeV. 
SSecLILc QRUPV IRXQd LQ WKe CULPLQaO PURcedXUe CRde aUe ZeOO-deILQed aQd deWaLOed, bXW VeYeUaO 
Ne\ dLIIeUeQceV Pa\ be VeeQ IURP WKe aSSURacK WaNeQ b\ WKe EU DLUecWLYe 2016/880, aPRQJ 
ZKLcK aUe WKe QRQ-aSSOLcabLOLW\ RI JeQeUaO SULQcLSOeV RI daWa SURWecWLRQ OaZ aQd OacN RI aQ 
LQdeSeQdeQW VXSeUYLVRU\ bRd\ RYeUVeeLQJ WKe KaQdOLQJ RI daWa cOaLPed dXULQJ cULPLQaO SURceVV. 
TKeVe LVVXeV Qeed WR be VROYed, aV VeYeUaO aXWKRUV aUJXe WKaW WKe SRZeU JLYeQ WR WKe SROLce aQd 
LQWeOOLJeQce IRUceV LV LPPeQVe aQd UeVWULcWLRQV RQ WKaW SRZeU SUeVeQW JaSV19.  

CULPeV RQ BUeacKeV RI PeUVRQaO DaWa PURWecWLRQ RXOeV 

TKe VecRQd PeWKRd RI SURWecWLRQ RI SeUVRQaO daWa cRQceUQV cULPLQaOL]aWLRQ RI XQOaZIXO 
UecRUdLQJ, acTXLVLWLRQ, dLVVePLQaWLRQ, WUaQVIeU RI SeUVRQaO daWa aQd QRQ-cRPSOLaQce ZLWK WKe 
RbOLJaWLRQ WR deVWUR\ SeUVRQaO daWa. TKeVe acWV cRQVWLWXWe LQdLYLdXaO cULPeV IRXQd LQ WKe PeQaO 
CRde aQd KaYe beeQ SaUW RI cULPLQaO OaZ LQ TXUNe\ VLQce 2005, PXcK beIRUe WKe eQWU\ LQWR IRUce 
RI WKe JeQeUaO PDPL LQ 2016. TKLV SaSeU ZLOO VKRUWO\ deVcULbe WKe VcRSe RI WKeVe cULPeV aQd 
SRLQW RXW LPSRUWaQW dLVcXVVLRQV UeJaUdLQJ adMXdLcaWLRQ RI cULPeV cRPPLWWed b\ IRUeLJQ daWa 
cRQWUROOeUV aQd SRVVLbLOLW\ RI VXUYeLOOaQce aQd UecRUdLQJ RI ZRUN-UeOaWed daWa b\ ePSOR\eUV. 
AIWeUZaUdV, LVVXeV ZLWK WKe LPSOePeQWaWLRQ RI cULPeV ZLOO be eYaOXaWed. FLUVWO\, LW PXVW be QRWed 
WKaW WKe cULPeV dR QRW cRYeU aOO W\SeV RI SeUVRQaO daWa SURceVVLQJ, e[cOXdLQJ XQOaZIXO VWRUaJe, 
UeWeQWLRQ, aOWeUaWLRQ, Ue-RUJaQLVaWLRQ, cOaVVLILcaWLRQ, aQd SUeYeQWLRQ RI XVe RI SeUVRQaO daWa IURP 
WKeLU VcRSe. TKLV Pa\ be WKe UeVXOW RI a cRQVcLRXV cKRLce baVed RQ WKe IUaJPeQWaU\ QaWXUe RI 
cULPLQaO OaZ20. SecRQdO\, dXe WR WKe JeQeUaO SULQcLSOeV RI cULPLQaO UeVSRQVLbLOLW\ LQ TXUNLVK OaZ, 
OeJaO SeUVRQV Pa\ QRW be KeOd OLabOe IRU cULPeV aJaLQVW SeUVRQaO daWa, bXW PeaVXUeV VXcK aV 

 
18 WebeU aQd SWeLJeU (Q 2) 29. 
19 TXUaQ AWO×, ´KLşLVeO VeULOeULQ gQOe\LcL, KRUX\XcX Ye �ǚVWLKbaUL FaaOL\eWOeU APac×\Oa �ǚşOeQPeVLµ (2019) 2 NecPeWWLQ 
EUbaNaQ hQLYeUVLWeVL HXNXN FaN�OWeVL DeUJLVL 4, 20 <KWWSV://deUJLSaUN.RUJ.WU/eQ/SXb/QeXKId/LVVXe/46494/579600> 
eULşLP 17 ŞXbaW 2022; NeVOLKaQ CaQ, ´KROOXN Ye AdOL ̇ MaNaPOaU TaUaILQdaQ İşOeQeQ KL̇şL̇VeO VeUL̇OeUL ̇Q KRUXQPaV×µ 
(�ǚVWaQbXO hQLYeUVLWeVL SRV\aO BLOLPOeU EQVWLW�V� KaPX HXNXNX AQabLOLP DaO× 2020) 235; MXUaW VRONaQ D�OJeU, 
´KLşLVeO VeULOeULQ KRUXQPaV× KaQXQX Ye T�UN Ce]a KaQXQX Ba�Ǎ OaP×Qda KLşLVeO VeULOeULQ Ce]a NRUPOaU×\Oa 
KRUXQPaV×µ (2016) 3 �ǚVWaQbXO MedLSRO hQLYeUVLWeVL HXNXN FaN�OWeVL DeUJLVL 101 
<KWWSV://deUJLSaUN.RUJ.WU/eQ/SXb/LPXKId/LVVXe/54311/736998>. 
20 �ǚbUaKLP KRUNPa], ́ KLşLVeO VeULOeULQ Ce]a HXNXNX KaSVaP×Qda KRUXQPaV×µ (AQNaUa hQLYeUVLWeVL SRV\aO BLOLPOeU 
EQVWLW�V� KaPX HXNXNX AQabLOLP DaO× 2017) 384; MeKPeW Ya\Oa, ´KLşLVeO VeULOeULQ Ka\dedLOPeVL SXoXµ (2019) 
14 TeUa]L HXNXN DeUJLVL 588, 598 <KWWSV://aSS.WUdL]LQ.JRY.WU/PaNaOe/TXSMMU56Z]BOQT09/NLVLVeO-YeULOeULQ-
Na\dedLOPeVL-VXcX>; D�OJeU (Q 19) 163. 
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caQceOOaWLRQ RI OLceQVe SeUPLWV RU VeL]XUe RI SURceedV RI cULPe aUe aSSOLcabOe. TKLUdO\, cULPeV 
aJaLQVW SeUVRQaO daWa Pa\ RQO\ be cRPPLWWed ZLWK dLUecW RU LQdLUecW LQWeQW21, WKeUeIRUe caVeV RI 
QeJOLJeQW dLVVePLQaWLRQ RI SeUVRQaO daWa ZRXOd QRW be cRQVLdeUed cULPLQaO LQ TXUNLVK OaZ. 

ReIeUeQceV 

21VW CLYLO CKaPbeU, CaVe QR. 2018/2474, DecLVLRQ QR. 2018/4840, 15.05.2018. 

21VW CLYLO CKaPbeU, CaVe QR. 2018/1429, DecLVLRQ QR. 3814, 16.04.2018. 

21VW CLYLO CKaPbeU, CaVe QR. 2018/1428, DecLVLRQ QR.2018/3810, 16.04.2018. 
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ReWKLQNLQJ BRaUd LLabLOLW\ LQ WKe CRQWe[W RI SXVWaLQabLOLW\: MRYLQJ Be\RQd WKe PURILW-MaNLQJ 
GRaO RI WKe CRPSaQ\ 

P×QaU BaşaN CRşNXQ 

1. Introduction 

Over the past decade, there has been a significant shift in the business landscape, with 
sustainability and Environmental, Social, and Governance (ESG) considerations gaining 
prominence in corporate decision-making. This has intensified the ongoing debate surrounding 
the ´cRUSRUaWe SXUSRVeµ1 and the question of which interest directors should pursue while 
managing the company.  Non-governmental actors such as the United Nations (UN) and the 
Organisation for Economic Co-operation and Development (OECD) have underscored the 
need for companies to integrate sustainability considerations into their decision-making 
processes. Following the lead of these actors, not only have corporations started to undergo a 
transformation to incorporate ESG considerations into their decision-making processes, but also 
legislators have taken action by introducing ever more laws on ESG2, notably on non-financial 
reporting duties and supply-chain due diligence.   

One critical area that was affected by these developments is undoubtedly the corporate fiduciary 
law and the liability of members of the board of directors.3  While some still argue that dLUecWRUV 
VKRXOd acW e[cOXVLYeO\ LQ WKe LQWeUeVW RI VKaUeKROdeUV,   increasing importance of ESG 
considerations in corporate decision-making has brought a challenge for directors to consider 
the interests of a broader range of stakeholders, such as employees, customers, and the 
environment that may not align with the immediate financial interests of the shareholders.4 As a 
result, sustainability is shifting the traditional focus on the short-term profit-making goal of 
companies. This shift has necessitated a re-evaluation of the legal standards, duties, and liabilities 
imposed on corporate boards. 

2. Duty of Care of the Board and BJR as a Safe Harbour 

The decision-making process and the liability of the board of directors are shaped by two 
fundamental duties owed by the directors to the company: duty of care and duty of loyalty.5 The 
duty of care is a core element of fiduciary duties and requires directors to make informed 
decisions with the care of an ordinarily prudent person in a like position would exercise under 
similar circumstances, while the duty of loyalty requires the boards to take only those actions that 
are within the best interests of the corporation and not in their own. These duties set the 
boundaries for the wide margin of discretion of the directors while making managerial decisions. 

 
 LL.M. (LeLdeQ); BLONeQW UQLYeUVLW\ CRPPeUcLaO LaZ DeSaUWPeQW, ReVeaUcK AVVLVWaQW & PK.D. CaQdLdaWe. 
E-PaLO: baVaN.cRVNXQ@bLONeQW.edX.WU, ORCID: 0000-0002-3767-3722.  
1 CRUSRUaWe SXUSRVe LV a ceQWUaO cRUSRUaWe JRYeUQaQce WKePe XQdeUOLQLQJ WKaW a cRPSaQ\ VKRXOd SXUVXe QRW RQO\ 
SURILWV IRU VKaUeKROdeUV bXW aOVR WKe LQWeUeVWV RI RWKeU VWaNeKROdeUV, LQcOXdLQJ WKe eQYLURQPeQW aQd IXWXUe 
JeQeUaWLRQV (GXLdR FeUUaULQL, ¶CRUSRUaWe PXUSRVe aQd SXVWaLQabLOLW\· (2020) ECGI WRUNLQJ PaSeU 559/2020, 
<KWWSV://ZZZ.ecJL.JORbaO/VLWeV/deIaXOW/ILOeV/ZRUNLQJ_SaSeUV/dRcXPeQWV/IeUUaULQLILQaO.SdI> acceVVed 20 Ma\ 2023). 
2 TKLOR KXQW], ¶ESG aQd WKe WeaNeQLQJ BXVLQeVV JXdJPeQW RXOe· LQ TKLOR KXQW] (ed), ReVeaUcK HaQdbRRN RQ 
EQYLURQPeQWaO, SRcLaO, aQd CRUSRUaWe GRYeUQaQce (IRUWKcRPLQJ) 
<KWWSV://SaSeUV.VVUQ.cRP/VRO3/SaSeUV.cIP?abVWUacW_Ld=4395003> acceVVed 24 Ma\ 2023. 
3 LbLd. 
4 See BUXQR FeUUeLUa aQd MaQXeO SeTXeLUa, ¶BXVLQeVV JXdJPeQW RXOe aV a SaIeJXaUd IRU ESG MLQded DLUecWRUV aQd 
a WaUQLQJ IRU OWKeUV· LQ PaXOR CkPaUa aQd FLOLSe MRUaLV (edV), TKe PaOJUaYe HaQdbRRN RI ESG aQd CRUSRUaWe 
GRYeUQaQce (PaOJUaYe MacPLOOaQ 2022) 267.  
5 FeUUeLUa aQd SeTXLUa (Q 4) 270. TKeVe dXWLeV aUe JeQeUaOO\ cRQVLdeUed XQdeU WKe ILdXcLaU\ dXWLeV.   
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Breach of these duties gives rise to director liability vis-à-vis the company, shareholders, and 
creditors.  

On the other hand, BJR protects the directors from being liable because of their discretionary 
management decisions as long as they are preceded by sufficient information, rational and free 
from any fraud and conflict of interests6 believing in good faith that the judgment is in the best 
interest of the company. Therefore, it creates a protection for the board to resort to when an 
action of the board is under judicial scrutiny and brings a limitation to the judicial review of 
managerial decisions. The BJR has been originated in the case law of common law jurisdictions 
but has become a key concept in board liability in many jurisdictions including Germany 
(Aktiengesetz Art. 93).7   

Due to the numerous initiatives of non-governmental organizations in defence of ESG, duty of 
care has been changing in a way that directors need to take ESG considerations into account 
when making investment decisions.8  The challenge is to fit ESG within the existing fiduciary 
duties and achieve the sustainability goals without undermining the financial interests of the 
company and the demands of the business.9 The directors will not be able to resort to the BJR 
protection if they do not take ESG into account, especially in jurisdictions where the stakeholder 
interests are clearly chanted. As a result, sustainability concerns interfere with the fiduciary 
relationship between the corporation and the board of directors by introducing new standards of 
conduct and changing the extent of the duties of the board, giving rise to new claims against 
directors.10 

3.  Different Views on the Impact of ESG Considerations on Board Liability   

There are two prominent different opinions on the impact of sustainability concerns on the 
protection provided by the BJR to the board of directors. While it is argued by some that ESG 
will bring even further protection by creating more safe harbours,11 others assert that it weakens 
the protection by creating a more extensive body of positive law that should be followed by the 
board and narrowing down the margin of discretion.12  

According to the former, as the board now serves more masters, it has the opportunity to resort 
to any interest for help to justify its decisions.13 This view takes the long-term consequences into 
account and asserts that profitability is not disregarded by ESG considerations but supplemented 
instead by increasing the long-term profitability and value of the company. While we agree that 
incorporating the interests of stakeholders in the decision-making process will eventually create 
value for the company, including the shareholders, it is important not to overlook the interests 
of short-term traders and profit-oriented shareholders. 

Those who share the second view express the increasing number of legal norms resulting in an 
e[SaQVLRQ LQ WKe bRaUd·V cRPSOiance and oversight duties as it encompasses overseeing the ESG 

 
6 FeUUeLUa aQd SeTXLUa (Q 4) 284; KXQW] (Q 2). 
7 WKLOe cUeaWLQJ a UebXWWabOe SUeVXPSWLRQ LQ IaYRXU RI WKe bRaUd RI dLUecWRUV XQdeU US OaZ, WKe BJR SURYLdeV IRU a 
VaIe KaUbRXU WKaW WKe dLUecWRUV caQ UeVRUW WR XQdeU cLYLO OaZ MXULVdLcWLRQV.   
8 FeUUeLUa aQd SeTXLUa (Q 4) 279. 
9 RLcKaUd HRUYaWK aQd SWeSKeQ LeLW]eOO, ¶EQYLURQPeQWaO, SRcLaO & GRYeUQaQce aQd WKe DXW\ RI OYeUVLJKW: A TURMaQ 
HRUVe AWWacN RQ WKe BXVLQeVV JXdJPeQW RXOe· (TKe LeJaO 500) <KWWSV://ZZZ.OeJaO500.cRP/JXLdeV/KRW-WRSLc/eVJ-aQd-
WKe-dXW\-RI-RYeUVLJKW-a-WURMaQ-KRUVe-aWWacN-RQ-WKe-bXVLQeVV-MXdJPeQW-UXOe/> acceVVed 24 Ma\ 2023. 
10 FeUUeLUa aQd SeTXLUa (Q 4) 269; KXQW] (Q 2). 
11 FRU WKLV YLeZ Vee JaQeW E KeUU, ¶SXVWaLQabLOLW\ MeeWV PURILWabLOLW\: TKe CRQYeQLeQW TUXWK OI HRZ TKe BXVLQeVV 
JXdJPeQW RXOe PURWecWV A BRaUd·V DecLVLRQ TR EQJaJe IQ SRcLaO EQWUeSUeQeXUVKLS·, (2007) 29 CaUdR]R L. ReY. 
623. 
12 See KXQW] (Q 2), FeUUeLUa aQd SeTXLUa (Q 4), HRUYaWK aQd LeLW]eOO (Q 9). 
13 KXQW] (Q 2). 
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risks. The duty of loyalty is violated when a rule under positive law is breached by the board, as 
the BJR does not procure any protection when the law is deliberately broken. As a result, board 
members have higher risks of liability as corporate behaviour is subject to higher juridification.14 
In this respect, supply chain laws and increased regulations on reporting duties constitute 
prominent indicators in this respect, especially when they provide for direct corporate liability 
for shortcomings.15 The recent developments in the EU law16, supply chain legislations in 
Germany and France and UK Corporate Governance Code among others should be reviewed 
in this context. One recent example to the important case law would be the Shell judgment17 of 
The Hague District Court, where the court held the board of the Shell liable for breaching the 
fiduciary obligations by contributing the climate change.  

In the presentation, these two views will be addressed critically by analysing the cases and legal 
texts on which they are based.  

4. Conclusion 

In conclusion, the evolving landscape of sustainability and ESG concerns has necessitated a 
rethinking of board liability in terms of expanding duty of care and the business judgment rule. 
Legal texts of non-governmental actors, the EU, national corporate governance codes, and supply 
chain regulations have all played a role in shaping this re-evaluation. The changing expectations 
and legal requirements indicate a broader understanding of the responsibilities of boards and 
directors, emphasizing the need to consider the long-term impact on society and the environment 
rather than solely focusing on profit-making goals. 

The presentation will begin by providing a general overview of board liability in relation to the 
duty of care and business judgment rule. It will then explore how ESG concerns impact the 
traditional understanding of these concepts and discuss the ensuing challenges. It will examine 
how boards are grappling with their duty to balance the pursuit of profit with the need to address 
sustainability issues and the potential legal implications of their decisions. By doing so, case law 
VKRZLQJ KRZ cRXUWV aUe LQWeUSUeWLQJ WKe bRaUd·V OLabLOLW\ LQ WeUPV RI ESG considerations will be 
utilised. 
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<KWWSV://ZZZ.OeJaO500.cRP/JXLdeV/KRW-WRSLc/eVJ-aQd-WKe-dXW\-RI-RYeUVLJKW-a-WURMaQ-KRUVe-aWWacN-
RQ-WKe-bXVLQeVV-MXdJPeQW-UXOe/> acceVVed 24 Ma\ 2023. 

KeUU JE, ¶SXVWaLQabLOLW\ MeeWV PURILWabLOLW\: WKe CRQYeQLeQW TUXWK RI HRZ WKe BXVLQeVV JXdJPeQW 
RXOe PURWecWV a BRaUd·V DecLVLRQ WR EQJaJe LQ SRcLaO EQWUeSUeQeXUVKLS· (2007) 29 CaUdR]R L. 
ReY. 623. 

KXQW] T, ¶ESG aQd WKe WeaNeQLQJ BXVLQeVV JXdJPeQW RXOe· LQ TKLOR KXQW] (ed) ReVeaUcK 
HaQdbRRN RQ EQYLURQPeQWaO, SRcLaO, aQd CRUSRUaWe GRYeUQaQce (IRUWKcRPLQJ) 
<KWWSV://SaSeUV.VVUQ.cRP/VRO3/SaSeUV.cIP?abVWUacW_Ld=4395003> acceVVed 10 Ma\ 2023. 

SeLbW CH aQd RWKeUV ¶ESG aQd WKe bXVLQeVV MXdJPeQW UXOe ² a QaUURZed SaVVaJe WR WKe VaIe 
KaUbRXU?·  (SXVWaLQabLOLW\ FUeVKILeOdV, 11 JaQXaU\ 2023) 
<KWWSV://VXVWaLQabLOLW\.IUeVKILeOdV.cRP/SRVW/102L4[T/eVJ-aQd-WKe-bXVLQeVV-MXdJePeQW-UXOe-a-
QaUURZed-SaVVaJe-WR-WKe-VaIe-
KaUbRXU#:a:We[W=TKe%20%22VaIe%20KaUbRXU%22%20cRQceSW%20RI%20WKe%20bXVLQeVV%20M
XdJePeQW%20UXOe&We[W=IW%20VeUYeV%20WR%20SURWecW%20cRPPeUcLaO,decLVLRQ%2DPaNLQJ%2
0PeeWV%20ceUWaLQ%20VWaQdaUdV.> acceVVed 24 Ma\ 2023. 
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TKe ECWHR·V ASSURacK RQ HXPaQ DLJQLW\ LQ IWV PURceedLQJV b\ EQVXULQJ WKe PURcedXUaO 
FaLUQeVV 

GXQa\ IVPa\LORYa* 

TKe cRQceSW RI KXPaQ dLJQLW\ eQcRPSaVVeV dLIIeUeQW SKLORVRSKLcaO SeUVSecWLYeV aQd LV aSSOLed 
LQ dLIIeUeQW OeJaO cRQWe[WV. IW LV baVed RQ WKe beOLeI WKaW KXPaQ beLQJV KaYe LQKeUeQW dLJQLW\ aQd 
VKRXOd be WUeaWed ZLWK UeVSecW aQd eTXaO cRQVLdeUaWLRQ.1 IQ WKe OeJaO UeaOP, KXPaQ dLJQLW\ LV 
aVVRcLaWed ZLWK SK\VLcaO aQd SV\cKRORJLcaO LQWeJULW\, ePSRZeUPeQW, dLJQLW\ aQd VeOI-UeVSecW.2  

AOWKRXJK WKe EXURSeaQ CRQYeQWLRQ RQ HXPaQ RLJKWV (ECHR) dReV QRW e[SOLcLWO\ PeQWLRQ 
KXPaQ dLJQLW\, LW SOaceV JUeaW LPSRUWaQce RQ KXPaQ dLJQLW\. OQ WKe EXURSeaQ CRXUW RI HXPaQ 
RLJKWV (ECWHR)·V accRXQW, KXPaQ dLJQLW\ LV a IXQdaPeQWaO PRUaO VWaWXV WKaW LV eTXaOO\ KLJK IRU 
aOO SeRSOe, UeJaUdOeVV RI WKeLU beKaYLRXU RU cLUcXPVWaQceV.3 TKeUeIRUe, SeRSOe VKRXOd be WUeaWed 
ZLWK UeVSecW, QRW LJQRUed RU LJQRUed LQ a IXQdaPeQWaO VeQVe. 

IW acNQRZOedJeV WKaW KXPLOLaWLQJ WUeaWPeQW, LQcOXdLQJ LQdLIIeUeQce RU dLVUeJaUd, caQ deeSeQ WKe 
VXIIeULQJ aQd VeQVe RI YXOQeUabLOLW\ RI aOUead\ UeOaWLYeO\ SRZeUOeVV SeUVRQV. TKe TXeVWLRQ RI 
ZKeWKeU WKe dLJQLW\ RI WKe aSSOLcaQW KaV beeQ UeVSecWed LV eYaOXaWed LQ UeOaWLRQ WR KeU/KLV 
LQWeUacWLRQ ZLWK WKe VWaWe. FRU e[aPSOe, LQ KXUW Y. TXUNe\,4 LQ OLJKW RI WKe IacW WKaW WKe aSSOLcaQW 
Kad ZLWQeVVed KeU VRQ·V deWeQWLRQ, LQVWead RI LQIRUPLQJ KeU RI KeU VRQ'V ZKeUeabRXWV, WKe SWaWe'V 
dLVUeJaUd IRU KeU cRPSOaLQWV caXVed KeU IeeOLQJV RI aQ[LeW\ aQd IeaU, aV ZeOO aV IeeOLQJV RI beLQJ 
WUeaWed aV aQ RbMecW aQd QRW aV a KXPaQ beLQJ. IQ WKLV VeQVe, acWLRQV WKaW caXVe ePRWLRQaO VWUeVV 
aQd KXPLOLaWLRQ caQ XQdRXbWedO\ LQIULQJe RQ WKe dLJQLW\ RI a SeUVRQ aQd XQdeUPLQe KeU/KLV VeOI-
eVWeeP. 

TKe ECWHR'V LQWeUSUeWaWLRQ RI KXPaQ dLJQLW\ JReV be\RQd AUWLcOe 3 RI WKe CRQYeQWLRQ, ZKLcK 
SURWecWV aJaLQVW LQKXPaQ RU deJUadLQJ WUeaWPeQW. TKe CRXUW acceSWV WKaW UeVSecW IRU KXPaQ 
dLJQLW\ LV aQ LQWeJUaO SaUW RI WKe eVVeQce RI WKe CRQYeQWLRQ, ZKLcK OLeV aW WKe KeaUW RI aOO WKe ULJKWV 
LW SURWecWV.5  

HRZeYeU, aORQJ ZLWK WKe VXbVWaQWLYe KXPaQ ULJKWV, dLJQLW\ LV aOVR ZeOO UeOaWed WR WKe SURceVV RI 
e[eUcLVLQJ WKRVe ULJKWV. AOWKRXJK QRW e[SOLcLWO\ VWaWed, WKLV aSSURacK RI WKe ECWHR RQ KXPaQ 
dLJQLW\ LV aSSOLed LQ LWV SURceedLQJV aQd LQ UeVSecW WR WKe SaUWLeV beIRUe LW. IQ LWV SURceedLQJV, WKe 
ECWHR UecRJQL]eV aQ LQKeUeQW LPbaOaQce RI SRZeU beWZeeQ WKe aSSOLcaQW aQd WKe VWaWe. TKe 
aSSOLcaQW, aV WKe PaLQ VXbMecW VeeNLQJ SURWecWLRQ RI YLROaWed ULJKWV, RIWeQ eQcRXQWeUV dLIILcXOWLeV 
LQ SURYLdLQJ eYLdeQce LQ VXSSRUW RI KeU/KLV cOaLPV. AcceVV WR cULWLcaO dRcXPeQWV aQd LQIRUPaWLRQ 
LV RIWeQ cRQWUROOed b\ WKe VWaWe, ZKLcK SXWV WKe aSSOLcaQW aW a dLVadYaQWaJe. IQ OLJKW RI WKLV 
LPbaOaQce beWZeeQ WKe aSSOLcaQW aQd WKe VWaWe LQ WeUPV RI eYLdeQWLaU\ LVVXeV, WKe ECWHR VeeNV 

 
* PKD SWXdeQW, UQLYeUVLW\ RI BLUPLQJKaP.  
1TKRPaV HLOO, DLJQLW\ aQd PUacWLcaO ReaVRQ LQ KaQW'V MRUaO TKeRU\ ( CRUQeOO UQLYeUVLW\ PUeVV 1992) 47-54; AQWRQLR 
AXWLeUR, ¶HXPaQ DLJQLW\ LQ aQ EWKLcaO SeQVe: BaVLc CRQVLdeUaWLRQV· (2020)6 (1) IJRTS 9-21; CKaUOeV Ta\ORU, 
SRXUceV RI WKe SeOI: TKe MaNLQJ RI WKe MRdeUQ IdeQWLW\ (CaPbULdJe UQLYeUVLW\ PUeVV, 1989). 
2EOaLQe WebVWeU, ¶IQWeUSUeWaWLRQ RI WKe PURKLbLWLRQ RI TRUWXUe: MaNLQJ SeQVe RI ¶DLJQLW\· TaON··(2016) HRR 17, 
371²390 <dRL.RUJ/10.1007/V12142-016-0405-7> acceVVed 7 MaUcK 2023; NaWaVa MaYURQLcROa, ¶TRUWXUe aQd 
OWKeULQJ· LQ SecXULW\ aQd HXPaQ RLJKWV (2Qd edQ, HaUW PXbOLVKLQJ 2019); JeUeP\ WaOdURQ, ¶IQKXPaQ aQd 
DeJUadLQJ TUeaWPeQW: TKe WRUdV TKePVeOYeV· (2010) 23 (2) CJLJ269-286. 
3BRX\Ld Y BeOJLXP ASS QR 23380/09 (ECWHR, 28 SeSWePbeU 2015) SaUaV 81-111. 
4KXUW Y. TXUNe\ ASS QR 24276/94 (ECWHR,  25 Ma\ 1998) SaUaV 130-134. 
5TKe ECWHR'V aSSURacK WR KXPaQ dLJQLW\ KaV aOVR e[WeQded, IRU e[aPSOe, WR WKe ULJKW WR a IaLU WULaO LQ BRcN Y. 
GeUPaQ\ ASS QR 11118/84 (ECWHR, 29 MaUcK 1989) SaUaV 48; WR WKe ULJKW WR SULYaWe OLIe LQ CKULVWLQe GRRdZLQ Y. 
WKe UQLWed KLQJdRP ASS QR 28957/95 (ECWHR, 11 JXO\ 2002) SaUaV 90-91, eWc. 
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WR addUeVV WKLV dLVcUeSaQc\ aQd eQVXUe WKaW WKe aSSOLcaQW IeeOV YaOXed aQd ZRUWK\ RI SaUWLcLSaWLQJ 
LQ WKe SURceedLQJV, eQVXULQJ SURcedXUaO IaLUQeVV beWZeeQ WKeP. 

IQ WKLV UeJaUd, WKe SULQcLSOe RI "eTXaOLW\ RI aUPV" LV cUXcLaO WR acKLeYLQJ SURcedXUaO IaLUQeVV LQ 
SURceedLQJV beIRUe WKe ECWHR. IW UeTXLUeV WKaW eacK SaUW\ WR a OeJaO dLVSXWe KaYe a UeaVRQabOe 
RSSRUWXQLW\ WR VWaWe LWV SRVLWLRQ ZLWKRXW SOacLQJ LW aW a VLJQLILcaQW dLVadYaQWaJe cRPSaUed WR LWV 
RSSRQeQW. TKLV LQcOXdeV WKe ULJKW WR RbWaLQ aQd SUeVeQW eYLdeQce, aV ZeOO aV WR e[aPLQe WKe 
eYLdeQce SUeVeQWed b\ WKe RWKeU SaUW\. TKe ECWHR VeeNV WR eTXaOLVe WKe SaUWLeV b\ SURYLdLQJ 
eTXaO RSSRUWXQLWLeV IRU WKe SUeVeQWaWLRQ aQd e[aPLQaWLRQ RI eYLdeQce. TKLV aSSURacK eQVXUeV 
IaLUQeVV aQd SUeYeQWV XQIaLU adYaQWaJe RI RQe VLde RYeU WKe RWKeU.6 

IQ SaUWLcXOaU, LQ RUdeU WR acKLeYe SURcedXUaO IaLUQeVV, WKe ECWHR LPSRVeV addLWLRQaO RbOLJaWLRQV 
RQ WKe VWaWe aQd JUaQWV WKe aSSOLcaQW ceUWaLQ SULYLOeJeV. TKe CRXUW dReV QRW eVWabOLVK aQ\ cULWeULa 
IRU WKe adPLVVLbLOLW\ RI eYLdeQce, QRU dReV LW eVWabOLVK VWULcW cULWeULa IRU aVVeVVLQJ eYLdeQce, ZKLcK 
aOORZV IOe[LbLOLW\ LQ aVVeVVLQJ WKe aSSOLcaQW'V aOOeJaWLRQV. TKe bXUdeQ RI SURRI LV RIWeQ VKLIWed IURP 
WKe aSSOLcaQW WR WKe VWaWe, aQd WKe ECWHR aOORZV a ZLde UaQJe RI eYLdeQce, bRWK dLUecW aQd 
cLUcXPVWaQWLaO, WR SURSeUO\ aVVeVV WKe aSSOLcaQW'V aOOeJaWLRQV. TKLV KeOSV OeYeO WKe SOa\LQJ ILeOd IRU 
WKe aSSOLcaQW, ZKR Pa\ RWKeUZLVe be aW a dLVadYaQWaJe WR WKe VWaWe. 

B\ eTXaOLVLQJ WKe eYLdeQWLaU\ SRVLWLRQ RI WKe SaUWLeV, WKe ECWHR dePRQVWUaWeV LWV cRPPLWPeQW 
WR PRUaO YaOXeV aQd UecRJQL]eV WKe YXOQeUabOe SRVLWLRQ RI WKe aSSOLcaQW. TKLV eQVXUeV WKaW WKe 
aSSOLcaQW IeeOV WKaW KLV/KeU dLJQLW\ LV UeVSecWed aQd YaOXed aQd WKaW Ke/VKe LV ZRUWK\ WR 
SaUWLcLSaWe LQ SURceedLQJV ZKeUe KLV/KeU YRLce caQ be KeaUd aQd KLV/KeU ULJKWV caQ be eIIecWLYeO\ 
UeVWRUed. TKLV aSSURacK LV aOVR e[WUePeO\ LPSRUWaQW aV LW aOVR UeVWRUeV WKe aSSOLcaQW'V IaLWK LQ 
MXVWLce aQd VeQdV a SRZeUIXO PeVVaJe WKaW VKe/Ke UePaLQV eTXaO LQ VRcLeW\ aQd LV QRW SRZeUOeVV 
aJaLQVW aQ aXWKRULWaULaQ VWaWe. 
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AcKLeYLQJ JXVWLce LQ a CKaQJLQJ WRUOd: ETXLW\ aQd LWV PRWeQWLaO LQ IQWeUQaWLRQaO LaZ 

Rebecca BUXeNeUV* 

ETXLW\ caQ be XVed aV a WRRO WKaW aLPV WR ¶UedXce WKe JaS beWZeeQ OaZ aQd MXVWLce LQ a VSecLILc caVe·.1 TKLV 
JaS caQ aULVe SaUWLcXOaUO\ ZKeQ WKe OaZ LQ SOace LV QRW VXLWed WR a SaUWLcXOaU VLWXaWLRQ becaXVe aW WKe WLPe 
WKe OaZ ZaV dUaIWed WKe VLWXaWLRQ LQ TXeVWLRQ ZaV QRW eQYLVaJed. IQ addLWLRQ, WKe cRQVeQW-baVed V\VWeP RI 
LQWeUQaWLRQaO OaZ caQ SRVe a cKaOOeQJe WR OaZ-PaNLQJ. GLYeQ WKe SOXUaOLW\ RI VWaWeV, a PRUe abVWUacW UXOe 
ZLOO aUJXabO\ Oead WR PRUe VWaWeV cRQVeQWLQJ WR LW2 becaXVe ZKeQ a UXOe LV PRUe JeQeUaO aQd SeUKaSV eYeQ 
a bLW aPbLJXRXV, VWaWeV Pa\ IeeO OLNe WKeVe UXOeV ¶OeaYe WKeP cRQYeQLeQW ORRSKROeV WR aYRLd [WKeLU] 
aSSOLcaWLRQ·.3 TKe dRZQVLde RI WKLV LV WKaW WKLV JeQeUaO RU aPbLJXRXV UXOe PLJKW be PRUe cRQWeQWLRXV ZKeQ 
aSSOLed WR cRQcUeWe VLWXaWLRQV, WKe XSVLde LV WKaW WKe UXOe LV PRUe VXLWabOe WR adaSW WR cKaQJLQJ UeaOLWLeV aQd 
WR ILW dLIIeUeQW VLWXaWLRQV. TKe TXeVWLRQ WKeQ, LV ZKaW WRRO WR XVe WR ILW WKeVe JeQeUaO RU aPbLJXRXV UXOeV WR 
VSecLILc VLWXaWLRQV. TKLV LV ZKeUe eTXLW\ cRPeV LQ. 

IQ WKe ILeOd RI PaULWLPe deOLPLWaWLRQ, WecKQRORJLcaO adYaQcePeQWV WKaW Pade LW SRVVLbOe WR e[SORUe WKe 
Veabed aQd VXbVRLO RI WKe Vea VSXUUed WKe UaSLd deYeORSPeQW RI WKe cRQWLQeQWaO VKeOI UeJLPe. TKLV UeJLPe 
aZaUded VRYeUeLJQW\ aQd WKeUeb\ e[cOXVLYe ULJKWV RI e[SORLWaWLRQ RI WKe cRQWLQeQWaO VKeOI WR cRaVWaO VWaWeV. 
TKLV ZaV WKe VXbMecW RI WKe NRUWK Sea CRQWLQeQWaO SKeOI caVeV, WKe ILUVW LQVWaQce LQ ZKLcK WKe IQWeUQaWLRQaO 
CRXUW RI JXVWLce (ICJ) LQYRNed eTXLW\ WR decLde a caVe. OQe RI WKe SaUWLeV WR WKe dLVSXWe, GeUPaQ\, Kad 
QRW UaWLILed WKe CRQYeQWLRQ RQ WKe CRQWLQeQWaO SKeOI RI 1958, WKe OeJaO UeJLPe LQ SOace aW WKe WLPe, VR LW 
cRXOd QRW be aSSOLed WR WKaW caVe. TKe CRXUW WKeUeIRUe Kad WR cRPe XS ZLWK a dLIIeUeQW VROXWLRQ: a UXOe 
¶WKaW caOOV IRU WKe aSSOLcaWLRQ RI eTXLWabOe SULQcLSOeV·.4 TKLV LQYRcaWLRQ RI eTXLW\ becaPe cRPPRQSOace LQ 
PaULWLPe deOLPLWaWLRQ caVeV aQd eYeQWXaOO\ LW ZaV cRdLILed LQ WKe UQLWed NaWLRQV CRQYeQWLRQ RQ WKe LaZ 
RI WKe Sea. TKLV LV aQ e[ceOOeQW e[aPSOe RI KRZ eTXLW\ LV XVed WR aOORZ a IOe[LbOe aSSOLcaWLRQ RI UXOeV b\ 
WaNLQJ LQWR accRXQW VSecLILc cLUcXPVWaQceV RI a SaUWLcXOaU caVe.  

TKe VaPe IOe[LbLOLW\ ZaV UeTXLUed LQ dLIIeUeQW ILeOdV RI OaZ, VXcK aV WKe OaZ RI UeSaUaWLRQV. IQ WKe 
cRPSeQVaWLRQ SKaVe RI WKe DLaOOR caVe, WKe CRXUW baVed WKe aPRXQW RI UeSaUaWLRQV dXe RQ WKe baVLV RI 
¶eTXLWabOe cRQVLdeUaWLRQV·.5 A IOe[LbOe aSSURacK ZaV WaNeQ WR WKe VWaQdaUd aQd bXUdeQ RI SURRI LQ WKLV caVe 
aV WR aOORZ WKe CRXUW WR cRPe WR a MXVW RXWcRPe. IW NQeZ WKaW YLROaWLRQV RI LQWeUQaWLRQaO OaZ Kad WaNeQ 
SOace, bXW LW aOVR UecRJQLVed WKe dLIILcXOWLeV LQ SURYLdLQJ cRQcUeWe eYLdeQce IRU WKeVe YLROaWLRQV aQd WKe 
IOe[LbLOLW\ WKeUeIRUe UeTXLUed WR acKLeYe MXVWLce. 

WKeUe eTXLW\ LV QRZ a ZLdeO\ acceSWed cRQceSW LQ WKe OaZ RI WKe Vea, LWV e[acW VWaWXV LQ WKe OaZ RI 
UeSaUaWLRQV UePaLQV XQcOeaU aV WKe caVe OaZ RQ WKLV WRSLc LV PXcK PRUe VcaUce. TKe e[SaQVLRQ RI eTXLW\ 
IURP PaULWLPe deOLPLWaWLRQ WR UeSaUaWLRQV UaLVeV aQ LPSRUWaQW TXeVWLRQ: KRZ IaU caQ eTXLW\ JR LQ cUeaWLQJ 
IOe[LbLOLW\ LQ LQWeUQaWLRQaO OaZ? 

WKeUe LQ WKe SUeYLRXV e[aPSOeV eTXLW\ ZaV XVed aV a MXdLcLaU\ WRRO, CLaUiQ BXUNe KaV SURSRVed WR WaNe 
eTXLW\ eYeQ IXUWKeU. He SUeVeQWed aQ ¶eTXLWabOe IUaPeZRUN· WR UeJXOaWe KXPaQLWaULaQ LQWeUYeQWLRQ. TKe 
XVe RI IRUce b\ VWaWeV LV UeJXOaWed LQ VXcK a Za\ WKaW aXWKRULVaWLRQ b\ WKe UQLWed NaWLRQV SecXULW\ CRXQcLO 
LV UeTXLUed ² e[ceSW IRU caVeV RI VeOI-deIeQce ² beIRUe a VWaWe Pa\ KaYe UecRXUVe WR IRUce.6 HRZeYeU, dXe 
WR WKe YeWR SRZeU WKaW WKe ILYe SeUPaQeQW PePbeUV RI WKe SecXULW\ CRXQcLO (US, UK, FUaQce, RXVVLa aQd 

 
* PKD VWXdeQW, UQLYeUVLW\ RI NRWWLQJKaP, OO[Ub22@QRWWLQJKaP.ac.XN.  
1 RXWK LaSLdRWK, ¶ETXLW\ LQ IQWeUQaWLRQaO LaZ· (1987) 81 PURceedLQJV RI WKe AQQXaO MeeWLQJ (APeULcaQ SRcLeW\ RI 
IQWeUQaWLRQaO LaZ) 138, 138. 
2 LbLd. 
3 LbLd 139. 
4 NRUWK Sea CRQWLQeQWaO SKeOI caVeV (FedeUaO ReSXbOLc RI GeUPaQ\/DeQPaUN, FedeUaO ReSXbOLc RI 
GeUPaQ\/NeWKeUOaQdV) [1969] ICJ ReS 3 [88]. 
5 CaVe CRQceUQLQJ AKPadRX SadLR DLaOOR (ReSXbOLc RI GXLQea Y. DePRcUaWLc ReSXbOLc RI WKe CRQJR) 
(CRPSeQVaWLRQ) [2012] ICJ ReS 324 [24], [36]. 
6 CKaUWeU RI WKe UQLWed NaWLRQV (VLJQed 26 JXQe 1945, eQWeUed LQWR IRUce 24 OcWRbeU 1945) 1 UNTS XVI aUW 2(4), 
39-51. 
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CKLQa, NQRZQ aV WKe P5) KaYe aQd WKeLU LdeRORJLcaO aQd SROLWLcaO dLIIeUeQceV, VeYeUaO SURSRVaOV IRU WKe XVe 
RI IRUce WR LQWeUYeQe LQ caVeV RI JUaYe KXPaQ ULJKWV YLROaWLRQV KaYe beeQ YeWRed.7 FRU WKLV UeaVRQ, BXUNe 
SURSRVed aQ ¶eTXLWabOe IUaPeZRUN· RQ WKe baVLV RI ZKLcK a VWaWe Pa\ UeVRUW WR IRUce, eYeQ LQ WKe abVeQce 
RI SecXULW\ CRXQcLO aXWKRULVaWLRQ. TKLV IUaPeZRUN LV baVed RQ VeYeUaO eTXLWabOe Pa[LPV VXcK aV eVWRSSeO 
aQd WKe cOeaQ KaQdV dRcWULQe, acWLQJ aV cULWeULa WR be PeW deWacKed IURP aQd LQ WKe SOace RI SecXULW\ 
CRXQcLO aXWKRULVaWLRQ.  

TKLV LV a JRRd ² \eW cRQWURYeUVLaO ² e[aPSOe RI KRZ eTXLW\ caQ ZRUN WR PLWLJaWe dLIILcXOWLeV aULVLQJ IURP a 
cKaQJLQJ ZRUOd. WKeQ WKe UN ZaV cUeaWed aV aQ LQWeUQaWLRQaO RUJaQLVaWLRQ LQ 1945, WKe SROLWLcaO OaQdVcaSe 
ZaV YeU\ dLIIeUeQW WKaQ LW LV QRZ aQd WKe ULVN RI abXVe RI WKe YeWR SRZeU IRU WKe SXUVXaQce RI WKe P5·V RZQ 
LQWeUeVWV ZaV SeUKaSV QRW aSSUecLaWed WR WKe IXOOeVW e[WeQW. HRZeYeU, WKe IaLOXUe WR SUeYeQW JUaYe KXPaQ 
ULJKWV YLROaWLRQV VKRZ WKe LQadeTXac\ RI WKe UeJLPe LQ SOace aQd, LQ BXUNe·V RSLQLRQ, eTXLW\ cRXOd PLWLJaWe 
WKLV. 

TKe aWWePSW WR LQWURdXce eTXLW\ LQWR a UeJLPe aV ULJLd aV WKaW RQ WKe XVe RI IRUce VKRZV a VLJQLILcaQW cKaQJe 
IURP WKe Za\ LQ ZKLcK eTXLW\ KaV beeQ LQYRNed b\ WKe ICJ. BXUNe·V WKeRU\ ² aOWKRXJK aW WKLV SRLQW LQ WLPe 
QRW acceSWed b\ WKe LQWeUQaWLRQaO cRPPXQLW\ ² VLJQLILeV a VKLIW IURP eTXLW\ aV a IRUP RI MXdLcLaO dLVcUeWLRQ 
WR a WRRO ePSOR\ed b\ VWaWeV WKePVeOYeV WR PLWLJaWe WKe ULJLdLW\ aQd LQeIIecWLYeQeVV RI WKe OaZ LQ SOace. TKLV 
UaLVeV VRPe dLIILcXOW TXeVWLRQV: KRZ IaU caQ eTXLW\ JR LQ cRQWUadLcWLQJ WKe OaZ LQ WKe LQWeUeVW RI MXVWLce? 
WLWK WKe UaSLd SROLWLcaO cKaQJeV WKaW WaNe SOace LQ WKe ZRUOd, WKe XVe RI eTXLW\ caQ RIIeU VRPe PXcK-
Qeeded IOe[LbLOLW\, bXW WKe ULVNV RI ZLdeQLQJ (MXdLcLaO) dLVcUeWLRQ VKRXOd QRW be XQdeUeVWLPaWed. 

ReIeUeQceV 

NRUWK Sea CRQWLQeQWaO SKeOI caVeV (FedeUaO ReSXbOLc RI GeUPaQ\/DeQPaUN, FedeUaO ReSXbOLc RI 
GeUPaQ\/NeWKeUOaQdV) [1969] ICJ ReS 3 [88]. 

CaVe CRQceUQLQJ AKPadRX SadLR DLaOOR (ReSXbOLc RI GXLQea Y. DePRcUaWLc ReSXbOLc RI WKe CRQJR) 
(CRPSeQVaWLRQ) [2012] ICJ ReS 324 [24], [36]. 

CKaUWeU RI WKe UQLWed NaWLRQV (VLJQed 26 JXQe 1945, eQWeUed LQWR IRUce 24 OcWRbeU 1945) 1 UNTS XVI. 

RXWK LaSLdRWK, ¶ETXLW\ LQ IQWeUQaWLRQaO LaZ· (1987) 81 PURceedLQJV RI WKe AQQXaO MeeWLQJ (APeULcaQ 
SRcLeW\ RI IQWeUQaWLRQaO LaZ) 138. 

JaQ WRXWeUV aQd TRP RX\V, SecXULW\ CRXQcLO ReIRUP: A NeZ VeWR IRU a NeZ CeQWXU\? (RR\aO IQVWLWXWe 
IRU IQWeUQaWLRQaO ReOaWLRQV 2005). 

 

 
7 JaQ WRXWeUV aQd TRP RX\V, SecXULW\ CRXQcLO ReIRUP: A NeZ VeWR IRU a NeZ CeQWXU\? (RR\aO IQVWLWXWe IRU 
IQWeUQaWLRQaO ReOaWLRQV 2005) 16-18. 
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FURP CRPPXQLVP WR EU-MePbeUVKLS: LeJaO TUaQVLWLRQV aQd DePRcUaWLc BacNVOLdLQJ LQ 
PROaQd 

EZa K GaUbaU]* 

IQWURdXcWLRQ 

TKe WKeVLV ZLOO e[SORUe WKe WKePeV RI UeceQW dePRcUaWLc bacNVOLdLQJ aQd deWeULRUaWLRQ RI WKe UXOe 
RI OaZ LQ PROaQd. IQ a UeVROXWLRQ adRSWed LQ OcWRbeU 2021, WKe EXURSeaQ PaUOLaPeQW decOaUed 
WKe PROLVK CRQVWLWXWLRQaO TULbXQaO ¶a WRRO IRU OeJaOLVLQJ WKe LOOeJaO acWLYLWLeV RI WKe aXWKRULWLeV.·1 IW 
ZaV a UeVXOW RI WKe JUadXaO XQdeUPLQLQJ aQd deVWUXcWLRQ RI MXdLcLaO LQdeSeQdeQce ZKLcK 
cRPPeQced VKRUWO\ aIWeU WKe VXcceVV RI WKe LaZ aQd JXVWLce SaUW\ (PLS) LQ WKe SUeVLdeQWLaO aQd 
SaUOLaPeQWaU\ eOecWLRQV LQ 2015. TKe UeacK RI de-dePRcUaWLVaWLRQ aQd LWV cRQVeTXeQceV LV PXcK 
ZLdeU WKaQ MXdLcLaU\ UeIRUPV, aQd LQcOXdeV deWeULRUaWLRQ RI WKe PROLVK-EU UeOaWLRQV, aQWL-
LPPLJUaWLRQ SROLcLeV aQd aWWLWXdeV aQd UedXced SURWecWLRQ RI PLQRULWLeV. IQ aQ aWWePSW WR RIIeU 
aQ e[SOaQaWLRQ IRU WKeVe deYeORSPeQWV, WKe SURMecW ORRNV aW WKe WUaQVLWLRQV PROaQd KaV XQdeUJRQe 
VLQce decRPPXQL]aWLRQ LQ 1989; IRcXVLQJ RQ WUaQVLWLRQaO MXVWLce PecKaQLVPV, aV ZeOO aV WKe 
UeIRUPV XQdeUWaNeQ LQ RUdeU WR PeeW WKe EU AcceVVLRQ cULWeULa LQ 2004. AccRUdLQJ WR WKe 
EXURSeaQ CRXQcLO, WKe OeJaO, ecRQRPLc aQd adPLQLVWUaWLYe UeIRUPV WKe CaQdLdaWe SWaWeV 
XQdeUWRRN WR VaWLVI\ WKe AcceVVLRQ CULWeULa, ZeUe RI VXcK LPSRUWaQce WKaW ¶Seace aQd VecXULW\ LQ 
EXURSe deSeQd[ed] RQ WKe VXcceVV RI WKRVe eIIRUWV.·2 TKLV VeQVe RI XUJeQc\ ZaV ZLdeO\ VKaUed b\ 
WKe cRPPeQWaWRUV aW WKe WLPe, aQd dLUecWO\ OLQNed ZLWK LQeYLWabOe VXcceVV RI WKe RSeUaWLRQ. 
SadXUVNL beOLeYed WKaW PROaQd acceVVLQJ WKe EU ¶ZRXOd UeQdeU dePRcUaWLVaWLRQ LUUeYeUVLbOe.·3 TKe 
WKeVLV ZLOO UeaVVeVV WKRVe aVVXPSWLRQV ZLWK WKe beQeILW RI KLQdVLJKW, LQ SaUWLcXOaU b\ aQaO\VLQJ WKe 
cRQWeQWV, RbMecWLYeV, LPSOePeQWaWLRQ aQd SRVVLbOe cRQVeTXeQceV RI WKe AcceVVLRQ CULWeULa 
WKePVeOYeV, aOO LQ cRQWe[W RI WUaQVLWLRQaO MXVWLce. 

PROaQd-EU eaUO\ UeOaWLRQV 

TKeUe VeePed WR be a JeQeUaO XQdeUVWaQdLQJ WKaW WKe UeMecWLRQ RI WKe CRPPXQLVW UeJLPe b\ 
PROaQd ZaV eTXaO WR WKe adRSWLRQ RI WKe WeVWeUQ V\VWeP ZLWK aOO LWV dePRcUaWLc aQd OLbeUaO YaOXeV, 
LWV VWUXcWXUeV aQd LQVWLWXWLRQV.4 TKe EU AcceVVLRQ ZaV VeeQ b\ PaQ\ aV WKe Qe[W QaWXUaO VWeS 
WRZaUdV a cRPSOeWe V\VWePLc WUaQVIRUPaWLRQ, bXW WKaW LV QRW WR Va\ WKaW eYeU\RQe ZaV LQ IaYRXU RI 
WKLV SURceVV. TKe eOLWeV ZeUe RI WKe RSLQLRQ WKaW e[SaQdLQJ WKe cRPPXQLW\ ZRXOd SURYe a PRUe 
V\PbLRWLc UeOaWLRQVKLS aQd VeUYe WKe EU LQWeUeVWV VXcK aV WKe cRPPRQ ecRQRP\ aQd VecXULW\.5 IW 
LV dRXbWIXO ZKeWKeU WKeUe ZaV aQ\ YLabOe aOWeUQaWLYe cRXUVe RI acWLRQ IRU PROaQd aQd RWKeU EaVWeUQ 
EQOaUJePeQW VWaWeV aIWeU WKe IaOO RI WKe cRPPXQLVW UeJLPe. TKLV caOOV LQWR TXeVWLRQ WKe IUeedRP 
RI cKRLce RI WKRVe cRXQWULeV, aQd WKeUeIRUe WKeLU PRWLYaWLRQ WR MRLQ WKe EU. 

 
* PKD CaQdLdaWe, UQLYeUVLW\ RI LeLceVWeU, eNJ@OeLceVWeU.ac.XN.  
1EXURSeaQ PaUOLaPeQW UeVROXWLRQ RI 21 OcWRbeU 2021 RQ WKe UXOe RI OaZ cULVLV LQ PROaQd aQd WKe SULPac\ RI EU OaZ 
(2021/2935(RSP)) (Te[WV adRSWed - TKe RXOe RI OaZ cULVLV LQ PROaQd aQd WKe SULPac\ RI EU OaZ - TKXUVda\, 21 
OcWRbeU 2021 (eXURSa.eX) (acceVVed 12/01/2023). 
2AcceVVLRQ CULWeULa, VecWLRQ 7A(LL), EXURSeaQ CRXQcLO LQ CRSeQKaJeQ 1993. 
3SadXUVNL WRMcLecK, ¶EU EQOaUJePeQW aQd DePRcUac\ LQ NeZ MePbeU SWaWeV· LQ WRMcLecK SadXUVNL, AdaP 
C]aUQRWa, MaUWLQ KU\JLeU (edV), SSUeadLQJ DePRcUac\ aQd WKe RXOe RI LaZ? TKe IPSacW RI EU EQOaUJePeQW IRU 
WKe RXOe RI LaZ, DePRcUac\ aQd CRQVWLWXWLRQaOLVP LQ PRVW-CRPPXQLVW LeJaO OUdeUV (SSULQJeU DRUdUecKW 2006) 
27. 
4KROaUVNa-BRbL�ƴ VNa LeQa, ¶TKe EU AcceVVLRQ aQd SWUeQJWKeQLQJ RI IQVWLWXWLRQV LQ EaVW CeQWUaO EXURSe· (2003) 17 
EaVW EXURSeaQ PROLWLcV aQd SRcLeWLeV 113. 
5TU]ecLaN SeUJLXV], ¶PROLVK-EU UeOaWLRQV 1990-2003· LQ PROaQd·V EU AcceVVLRQ (RRXWOedJe 2011) 40. 

mailto:ekg@leicester.ac.uk
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0439_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0439_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0439_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0439_EN.html
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TKe e[WeQW WR ZKLcK PROaQd Kad WKe SRZeU WR decLde LWV acceVVLRQ e[SeULeQce KaV aOVR beeQ 
dLVSXWed.6 TU]ecLaN XQdeUOLQeV WKe SUeVeQce RI aV\PPeWU\ beWZeeQ WKe QeJRWLaWLQJ VLdeV; 
UeJaUdLQJ WKe decLVLRQ WR WKe EU aV ZeOO aV WKe QaWXUe aQd cRXUVe RI WKe eQOaUJePeQW.7 PeUKaSV, 
WKe WRS-dRZQ aSSURacK RI WKe EXURSeaQ CRPPLVVLRQ aQd WKe SaVVLYLW\ RI WKe caQdLdaWe VWaWeV 
dLd QRW IRVWeU WKe ULJKW eQYLURQPeQW IRU a cRQVROLdaWed aQd OaVWLQJ dePRcUac\. C]aUQRWa RSSRVeV 
WKe cRPPRQ LQWeUeVWV WKeRU\ eQWLUeO\ aQd VXJJeVWV WKaW WKe WZR PaLQ UeaVRQV WR MRLQ WKe EU 
VKaUed b\ WKe EaVWeUQ EXURSeaQ EQOaUJePeQW cRXQWULeV ZeUe ILQaQcLaO JaLQV aQd SUeVWLJe ZKLcK, 
LQ KLV RSLQLRQ, KaYe QRW beeQ aWWaLQed.8 TKLV LPSOLeV a ceUWaLQ dLVcRQQecW beWZeeQ WKe caQdLdaWe 
VWaWeV aQd WKe EU CRPPXQLW\ aV WR WKeLU UeVSecWLYe e[SecWaWLRQV, SeUKaSV a deJUee RI dLVLOOXVLRQ 
RU dLVaSSRLQWPeQW RQ WKe SaUW RI WKe caQdLdaWe VWaWeV. ReaVRQV IRU WKLV Pa\ OLe LQ WKe Za\ WKe 
acceVVLRQ SURceVVeV KaYe beeQ cRQdXcWed RU PRUe ZLdeO\ WKe VWUaWeJ\ WKaW KaV beeQ ePSOR\ed WR 
Vee WKe EaVWeUQ EQOaUJePeQW WKURXJK. AQRWKeU SRLQW RI JULeYaQce, deYeORSed b\ WKe caQdLdaWe 
VWaWeV aQd SRWeQWLaOO\ LPSacWLQJ WKe LPSOePeQWaWLRQ RU RbVeUYLQJ RI WKe CRSeQKaJeQ CULWeULa, 
ZaV a VeQVe RI LQeTXaOLW\ beWZeeQ WKeP aQd WKe e[LVWLQJ PePbeU VWaWeV IURP WKe YeU\ beJLQQLQJ. 
TKe e[LVWLQJ PePbeU VWaWeV dLd QRW KaYe WR cRPSO\ ZLWK aQ\ IL[ed cULWeULa RU JLYe WKePVeOYeV WR 
e[WeQVLYe PRQLWRULQJ SURceVVeV. WKeWKeU WKRVe SURceVVeV ZeUe acWXaOO\ WKRURXJK, accXUaWe RU 
Qeeded LV LUUeOeYaQW WR WKe VeQWLPeQW RI LPbaOaQce VKaUed b\ WKe caQdLdaWe VWaWeV, aV QRWeV b\ 
SadXUVNL.9 WLWKRXW aQaO\VLQJ WKe cRQWeQW RI WKe CRSeQKaJeQ CULWeULa, WKe VKeeU ePSOR\PeQW RI 
VXcK a IUaPeZRUN KaYe SRWeQWLaOO\ cUeaWed dRXbOe VWaQdaUdV aQd cRXOd KaYe Pade WKe caQdLdaWe 
VWaWeV WR IeeO XQdeVeUYLQJO\ SXQLVKed.10 

CRSeQKaJeQ CULWeULa ² aQaO\VLV 

PeUKaSV PROLVK MXdLcLaO aQd adPLQLVWUaWLYe V\VWePV ZeUe VLPSO\ QRW Uead\ WR caUU\ RXW e[WeQVLYe 
UeIRUPV aV UeTXLUed b\ WKe CRPPLVVLRQ. PeUKaSV, aV MaWc]aN aUJXeV, WKe XQUeIRUPed MXdLcLaU\ 
LQ PROaQd LV KaXQWed b\ WKe JKRVW RI cRPPXQLVP XQWLO WRda\, ZKLcK LV aOVR a UeaVRQ ZK\ LW caQQRW 
deIeQd LWVeOI aJaLQVW WKe SRSXOLVW cRXSV.11 AQd ZKeUeaV WKLV aUJXPeQW LV QRW eQWLUeO\ dLVSXWed, 121 
QeZ SURMecWV RI OaZV ZeUe VXbPLWWed LQ WKe \eaUV 1997-2001,12 aQd IXUWKeU 151 LQ \eaUV 2001-
2005.13 TKeVe ZeUe RQO\ WKe SURMecWV adaSWLQJ WKe QaWLRQaO OaZ WR WKe EU VWaQdaUdV, LQWeUQaO 
SURMecWV aUe QRW LQcOXded. IW LV WKeUeIRUe dLVSXWabOe LI UeTXLULQJ a KLJK QXPbeU RI eOabRUaWe OeJaO 
UeIRUPV ZaV aW aOO UeaVRQabOe. IW LV aOVR ZRUWK PeQWLRQLQJ WKaW QRQe RI WKeVe SURMecWV dLUecWO\ 
cRQceUQed WKe MXVWLce V\VWeP, RU WKe MXdLcLaU\. TKe eIIecWV RI caUeOeVVO\ RU QRW LQ IXOO caUULed RXW 
SUe-acceVVLRQ UeIRUPV aUe LOOXVWUaWed b\ WKe eYeU-ZRUVeQLQJ UeOaWLRQVKLS RI PROLVK QaWLRQaO OaZ 
ZLWK WKe EU OaZ VWaQdaUdV; eVSecLaOO\ WKe RbVeUYLQJ RI WKe SULPac\ UXOe. AccRUdLQJ WR WKe UeSRUW 
UeTXeVWed b\ WKe EXURSeaQ PaUOLaPeQW·V CRPPLWWee RQ LeJaO AIIaLUV, WKe aSSURacK RI WKe PROLVK 

 
6OOJLaWWL VLWWRULR, ¶TKe EaVWeUQ EU EQOaUJePeQW aQd WKe JaQXV-Keaded NaWXUe RI WKe CRQVWLWXWLRQaO TUeaW\· LQ 
WRMcLecK SadXUVNL, AdaP C]aUQRWa, MaUWLQ KU\JLeU (edV), SSUeadLQJ DePRcUac\ aQd WKe RXOe RI LaZ? TKe IPSacW 
RI EU EQOaUJePeQW IRU WKe RXOe RI LaZ, DePRcUac\ aQd CRQVWLWXWLRQaOLVP LQ PRVW-CRPPXQLVW LeJaO OUdeUV 
(SSULQJeU DRUdUecKW 2006) 53. 
7TU]ecLaN SeUJLXV], ¶TZR OeYeOV RI aQaO\VLV LQ LQWeUQaWLRQaO QeJRWLaWLRQV. DRPeVWLc YeUVXV IRUeLJQ SROLc\· LQ PROaQd·V 
EU Accession (Routledge 2011) 24. 
8C]aUQRWa AdaP, ¶BaUbaULaQV aQWe SRUWaV RU WKe PRVW-CRPPXQLVW RXOe RI LaZ LQ PRVW-DePRcUaWLc EXURSeaQ UQLRQ· 
LQ WRMcLecK SadXUVNL, AdaP C]aUQRWa, MaUWLQ KU\JLeU (edV), SSUeadLQJ DePRcUac\ aQd WKe RXOe RI LaZ? TKe 
IPSacW RI EU EQOaUJePeQW IRU WKe RXOe RI LaZ, DePRcUac\ aQd CRQVWLWXWLRQaOLVP LQ PRVW-CRPPXQLVW LeJaO OUdeUV 
(SSULQJeU DRUdUecKW 2006). 
9SadXUVNL (Q 3) 30. 
10LbLd 31. 
11 MaWc]aN MaUcLQ, ¶TKe COaVK RI PRZeUV LQ PROaQd·V RXOe RI LaZ CULVLV: TRROV RI AWWacN aQd SeOI-DeIeQVe· (2020) 
12 HaJXe J RXOe LaZ. 
12 LLVWV RI acWV adaSWLQJ PROLVK OaZ WR EU OaZ - beIRUe Ma\ 1, 2004 
KWWSV://RUNa.VeMP.JRY.SO/SURc3.QVI/Z\Na]\/XVW060e.KWP (acceVVed 20/06/2023). 
13 LbLd. 

https://orka.sejm.gov.pl/proc3.nsf/wykazy/ust060e.htm
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CRQVWLWXWLRQaO TULbXQaO WRZaUdV WKe SULQcLSOe RI WKe SULPac\ RI WKe EU OaZ LQ UeOaWLRQ WR QaWLRQaO 
OaZ VKRZV a deWeULRUaWLRQ VLQce PROLVK acceVVLRQ WR WKe EU LQ 2004.14 

IQ 2004 PROLVK dePRcUac\ ZaV LQ a beWWeU cRQdLWLRQ aQd KXPaQ ULJKWV ZeUe UeVSecWed WR a KLJKeU 
VWaQdaUd cRPSaUed WR WRda\, aOPRVW 20 \eaUV OaWeU.15 TKLV cRXOd PeaQ WKaW WKe LQLWLaO UeIRUPV aQd 
WUaQVLWLRQV PROaQd XQdeUWRRN ZeUe VXcceVVIXO. BXW WKe KeUaOded VXcceVV RI dePRcUac\ LQ PROaQd 
ZaV VKRUW-OLYed aQd WRR IUaJLOe WR VXUYLYe cKaOOeQJeV. PeUKaSV WKe SURbOeP WKeQ LV QRW ZURQJ RU 
LQcRPSOeWe LQWeUSUeWaWLRQ RI WKe cULWeULa bXW WKe IacW WKaW WKe cULWeULa WKePVeOYeV aUe QRW adeTXaWeO\ 
JXaUdLQJ aJaLQVW dePRcUaWLc bacNVOLdLQJ; WKe\ dLd QRW SURbe URbXVW RU ORQJ-OaVWLQJ LQVWLWXWLRQaO, 
cRQVWLWXWLRQaO aQd JRYeUQPeQWaO cKaQJeV. LRRNLQJ aW WKe cRQWeQW RI WKe CULWeULa, UeIeUeQce WR 
dePRcUac\, WKe UXOe RI OaZ aQd KXPaQ ULJKWV caQ be IRXQd LQ RQO\ RQe SURYLVLRQ, 7(LLL), UeTXLULQJ 
WKe aVVRcLaWe cRXQWULeV LQ JeQeUaO WeUPV WR acKLeYe ¶VWabLOLW\ RI LQVWLWXWLRQV JXaUaQWeeLQJ 
dePRcUac\, WKe UXOe RI OaZ, KXPaQ ULJKWV aQd UeVSecW IRU aQd SURWecWLRQ RI PLQRULWLeV· SULRU WR 
MRLQLQJ WKe EXURSeaQ CRPPXQLW\. TKe UePaLQLQJ VecWLRQV RI MXdLcLaO aQd KRPe aIIaLUV 
PeQWLRQed VROeO\ PaWWeUV RI WKe OaZ RI cRPSeWLWLRQ, eQYLURQPeQW, OabRXU aQd cRQVXPeUV. TKe 
PaMRULW\ RI aOO SURYLVLRQV cRQVLdeUed LQIUaVWUXcWXUe, WUade aQd cXVWRPV aV ZeOO aV WUaQVLWLRQ WR a 
VLQJOe PaUNeW ecRQRP\. TKe AcceVVLRQ SURceVV KaV beeQ cULWLcLVed IRU beLQJ cRQceUQed PRUe 
ZLWK TXaQWLW\ RI UeIRUPV aQd OaZV WKaW WKe caQdLdaWe VWaWe LV LQWURdXcLQJ, UaWKeU WKaQ WKeLU TXaOLW\.16 

TKe EU KaV LQdeed UeceQWO\ beeQ cULWLcLVed IRU aOORZLQJ WR SURJUeVV LQ acceVVLRQ QeJRWLaWLRQV 
cXUUeQW caQdLdaWe VWaWeV ZLWKRXW cRPSOeWe aQd WRWaO dePRcUaWLc VWabLOLW\, adeTXaWe LQVWLWXWLRQV WKaW 
XSKROd aQd SURWecW KXPaQ ULJKWV, IXQdaPeQWaO IUeedRPV RU WKe UXOe RI OaZ, bXW ZKLcK Kad 
IXOILOOed WKe UeTXLUePeQWV LQ RWKeU aUeaV.17 

AOVR cUXcLaO IRU WKe aQaO\VLV RI WKe AcceVVLRQ CULWeULa, WKeLU ILWQeVV aQd adeTXac\, LV WKe eOePeQW 
RI aVVLVWaQce RIIeUed b\ WKe EU CRPPLVVLRQ WR PROaQd LQ aOO VWaJeV RI WKe SURcedXUe. SRXUceV 
VXcK aV WKe EXURSe AJUeePeQW 1994, WKe IUaPeZRUN RI WKe SUe-acceVVLRQ VWUaWeJ\ 1998, AJeQda 
2000, WKe CRPSUeKeQVLYe MRQLWRULQJ ReSRUW 2003, aV ZeOO aV AcceVVLRQ PaUWQeUVKLS 
AJUeePeQWV, ZLOO LQIRUP WKe aQaO\VLV aQd deILQLWLRQ RI WKe UeOaWLRQVKLS e[LVWLQJ aW WKe WLPe 
beWZeeQ PROaQd aQd WKe EU UeSUeVeQWaWLYeV. IW ZLOO be aQaO\Ved ZKeWKeU LW ZaV a PRdeO RI ¶cR-
RSeUaWLRQ·, ZKeWKeU LW ZaV ZeOO-VXLWed, aQd LI WKe OeYeO RI VXSSRUW WKaW EU Kad RIIeUed WR PROaQd 
ZaV VXIILcLeQW, cRQVLdeULQJ LWV QeedV eVSecLaOO\ aV a \RXQJ dePRcUac\ aQd a WUaQVLWLRQaO VWaWe. IW 
KaV LQdeed beeQ deVcULbed aV a ¶UeJLPe· UaWKeU WKaQ a UeOaWLRQVKLS baVed RQ JXLdaQce aQd 
deYeORSPeQW.18 

 

 

ReIeUeQceV 
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